sll | | | || i I) TT | 
Hl | ; . 


it SE Pai Val Pai Pal Pai Pal Bal Pal al Pal bal Val Pal Bal Bal Pa! Pal bol OX 


HPN y 
9 i} NGC SS 
|||! PIBLACaZ 


~ In this issue ~ 1) |) emer 


The Senate Draft of the 1934 


Revenue Bill 


li 
CI 
i 
% 

1} 
lide 
nv 
Zz 
vi 
2 
gq 


The Scope of State Income Taxes 


Realty Investments as a Corporation 


Tax Base in New York 
Tax Exemption and Tax Delinquency 


Rates of Taxation of Beer and 
Spirits in Great Britain 


The Taxation of Agricultural 
Income in Russia 


BAT 
———_— 


= ee 


meee SRING: HOTSEIND SINGLE COPIES 
Dy", CORPORATION; Trest GoMPanyy 25 CENTS 





%OG-O1-%O7 SAALNVAUVNSD NOSIGA 


p 
‘@) 
r°] 
m 
> 
72) 
rm 
Oo 
wo 
Cc 
rn 
z 
mi 
a) 
rn 
oO 
> 
~ 
> 
‘@) 
+ 
~< 


A 


DO DICTATORS’ 
DAYS LOOK LIKE THIS? 


i ¥ LEM 

C104 OV, OFFERS 
MODERN FULL-TIME 
SECRETARIAL SERVICE 


The office that employs EDIPHONE 
Voice Writing is free to dictate 
at any time! After telephone 
calls, instructions or confirma- 
tions are dictated immediately. 
When appointments take people 
from their desks, typing does 
not stop—accumulated dictation 
is moved at once. Naturally, 
Voice Writing increases busi- 
ness capacity. 


Have you seen the new PRO- 
TECHNIC EDIPHONE? Its mechanism 
is completely enclosed, electri- 
cally controlled! And it features 
Edison's principle of “Balanced 
Voice Writing” which makes 
dictation easier, faster. 

We will be glad to prove to you that 


Voice Writing can increase your firm's 
business capacity 20%-to-50%. 


Secretarial Service 
ALL the Time 


For detailed information—tele- 
phone orwrite ‘TheEdiphone. 


WORLD-WIDE SERVICE 
& 


Q Edvom. Inc. 


ORANGE, NEW JERSEY 


FOR PHOTO-PRINTS 
CALL HANOVER 2-0350 


What Are PHOTO-PRINTS? 


A Photo-Print is an inexpensive 
photographic reproduction made di- 
rect upon a specially sensitized paper, 
without the intervention of any glass 
or film negative. By this method 
any kind of subject matter—written, 
drawn, typewritten or printed—can 
be reproduced with a speed and 
accuracy unequalled by any other 
process. 


How Are They Made? 


The original document or other 
matter to be copied is placed on the 
copyholder under the lens of the 
Photo-Printing machine. An expo- 
sure is made, the resulting print is 
developed and fixed within the ma- 
chine, and emerges in a few min- 
utes in the form of 
a paper NEGA- 
TIVE (Black 
Copy), like this 
»—> 


It is made ¢ 
regular mach 


Of course y 
blacks and p 
that by usin 


If a positive (White Copy) is de- 
sired, the negative is placed under 
the lens, the process repeated, and 
the resulting copy is an EXACT 
fac-simile of the _ 
original work, like Ie is made 
this > regular mac 


Of course y 
blacks and p 


'that by usin| 


PRICE 


OUR PHOTO-PRINTS ARE MORE ECONOM.- 
ICAL THAN RETYPING, HAND COPYING 
OR OTHER METHODS OF REPRODUCTION 
IN THEIR FIELD. 


QUALITY 


WE FURNISH FACSIMILE BLACK AND 
WHITE COPIES THAT ARE FADE PROOF, 
SMUDGE PROOF AND MOISTURE PROOF. 


SERVICE 


MANHATTAN’S SERVICE IS EQUIVALEN1 
TO HAVING YOUR OWN REPRODUCTION 
DEPARTMENT AND WITHOUT THE OVER- 
HEAD OR EXPENSE! 


Manhattan Repro. Service Corp. 


RM. 514 RM. 516 


27 William Street 40 Exchange Place 
NEW YORK CITY 








THE 


TAX MAGAZINE 


Vor. XII 


APRIL, 


1934 


General: : 
Tax Exemption and Tax Delinquency 


Real Estate Investments as a itinietauetic Tex Base in 
New YouR 225... 


The Scope of State Encomis Sixadon ‘Under ‘Present co 
ditions 


Rates of Taxation of Beer and Seisies in Great Beitain. 
The Taxation of Agricultural Income in Soviet Russia 
Severance Taxes in Alabama (Part IT) 

The Senate Draft of the Revenue Bill of 1934 

Digests of Articles on Taxation in Current Legal Periodicals 
Pending State Tax Legislation . 


Supervision of Corporation Tax Matters Racenenaniiel as 
Duty of Controller 


Amendment of Law Governing State ‘Ton of National 
Banks Before the Senate 


Processing Tax Revenues Expected to Cover Benefit Pay- 
ments 


Processing Tax Levy With Respect to Six More Commodi- 
ties Probable 


Prop to State Sales Taxes Pisv sded i m Semantic Bill. 
Revision of Treasury Rules of Practice Under Consideration 
New Form of Tax in Cotton Control Bill 

Processing Tax in European Countries 


Assessed Valuation of Taxable Property in North Carolina 
Reduced 


Amendments of Regulations 

Court Decisions ......... 

Washington Tax Talk 

Significant Decisions of the Board of Tax Aoniile.. 
Rulings of the Bureau of Internal Revenue. . 
Bibliography of Current Tax Literature 


PAGE 


EpwIin S. Topp 


_W. Eart SmitH 167 


HERBERT D. SIMPSON 
K. M. WILLIAMSON 
PETER T. SwWANISH 
HeRSHAL L. Macon 


169 
172 
176 
181 
187 
191 
193 


196 
199 
199 


200 


Editor 
ERIC G. LEANDER 
Chicago 


Published Monthly by 
Camas Geant Brerme. 


Tax ConpoRrAaTiON TRUST GoMPANN: 


Office of Publication, 205 W. Monroe St 


- Advertising Manager 
JOHN A MURPHY 
New York 


Asst. Editor 
LYMAN L. LONG 
Washington, D.C. 


Circulation Manager 
M. S. HIXSON 
Chicago 


.. Chicago 
New York Office, 215 Fourth Avenue. 


This magazine is published to promote sound thought 
in economic, legal and accounting principles relating 
to all Federal and state taxation. To this end it con- 
tains signed articles on tax subjects of current interest. 
Teports on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and other tax 
information, book reviews, etc. The editorial policy is 


to allow frank discussion of tax issues. On this basis 
contributions are invited. The editors will exercise care 
in checking on the accuracy of data printed, but in all 
other respects are not responsible for the contents of 


the articles or for the opinions of which expression is 
allowed. 


SUBSCRIPTION Price $3.00 Per YEAR; SINGLE Copies, 25 CENTS 


157 





THE TAX MAGAZINE 


RosBert H. JACKSON 
General Counsel, Bureau of Internal Revenue 


When recently instated as head of the “world’s largest law office” Mr. Jackson, 
addressing the staff of 260 lawyers, prescribed, in accord with a similar decla- 
ration at the time by Secretary of the Treasury Morgenthau, that the office 
must not be political either in makeup or in outlook, and must guard its repu- 
tation for integrity and competency by pursuing a strict but impartial tax policy. 
Mr. Jackson has not specialized in tax practice, but has had extensive experience 
both as counsel and in executive capacities with estates, banks, and industrial 
corporations. He is chairman of the Conference of Bar Association Delegates, 
a branch of the American Bar Association, and a member of New York 
State’s Commission to Investigate the Administration of Justice. His home 
is in Jamestown, New York. 


April, 1934 


that 
local 
erty 
one b 
ing.? 
as 1! 
durir 
tions 
nearl 
ment 
last ¢ 
no ce 
missi 
port, 
exem 
burd 
erty ; 
comr 
are 1 
more 
vidin 
becar 
couc! 
they 
ploit: 
Nc 
rang 
It is 
of th 
tail. 
First 








THE 


TAX MAGAZINE 


APRIL, 1934 


Vo_uME XII 





Number 4 


Tax Exemption and Tax Delinquency 


By Epwin S. Topp * 


I. The Extent of Tax Exemption in the 
American States 


HE exemption of property from taxation in 

the states of the United States has increased 

at such a rapid rate during the last few years 
that it has become a major problem in state and 
local finance. For example, in Ohio, in 1930, prop- 
erty exemptions reached a total of 
one billion dollars and are still grow- 
ing. In New York State, as early 
as 1916, it was pointed out that 
during the previous decade exemp- 
tions of real estate had increased 
nearly twice as fast as the assess- 
ments for taxation.? During the 
last decade, this increase has shown 
no cessation. Jn Vermont, the com- 
missioner of taxes, in his 1930 re- 
port, declares that the evils of tax 
exemption cast an ever increasing 
burden upon the remaining prop- 
erty; * and in Rhode Island, the tax 
commissioners declare that “there 
are no provisions of the tax laws 
more open to abuse than those pro- 
viding for tax exemptions, largely 
because the exemption laws are 
couched in such general terms that 
they lend themselves readily to ex- 
ploitation.” # 


Not only the amount but the 
range of tax exemption is appalling.® 
It is impossible, within the limits 
ot this article, to enumerate these exemptions in de- 
tail. We shall merely classify them in two ways: 
First, as constitutional or statutory, and second, in 
respect to their nature or character. Constitutional 
exemptions include public lands, cemeteries, churches, 


ee 

* Miami University. 

‘Report Ohio Tax Commission, 1930. 

?Martin Saxe, National Tax Bulletin, October, 1916. 
*Report of Vermont Tax Commission, 1930. 

‘Report of Rhode Island Tax Commission, 1931. 
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schools, charities, public bonds, libraries, property of 
soldiers and sailors, property of widows, etc.; while 
statutory exemptions include almost innumerable 
items., The second classification includes the follow- 
ing categories: (1) Public property, national, state, 
and local; (2) governmental instrumentalities such 
as the Federal Reserve Banks, Farm Loan Banks, 
and government loans and the pri- 
vate property interest in them; (3) 
property devoted to quasi-public use 
including churches, educational in- 
stitutions, and charitable institu- 
tions; (4) soldiers’ property; (5) 
certain classes of industrial enter- 
prises in order to attract them to a 
community; (6) household goods, 
and workmen’s tools, etc.; (7) grow- 
ing crops; (8) salaries of public 
officials; (9) certain classes of in- 
comes exempt from Federal and 
state income taxes; and (10) dwell- 
ings and business structures.® 


II. The Traditional Basis for 
Exemption 
*7°HE exemption of private prop- 
| erty from taxation has been 
justified by recourse to certain tra- 
ditional principles which may be 
stated as follows: Such institutions 
as churches, charitable and educa- 
tional organizations perform a quasi- 
public function—that is to say, they 
are supposed to be doing what the 
state might otherwise be compelled to do. Further- 
more the property owned by these institutions is 
unproductive and they can only be supported by 
taxation or large endowments. As will be seen later 
this doctrine of the public functioning by private 


5 See: Special Report on Tax Exemption, National Tax Conference, 
1920; W. H. Hannan, “Tax Exemptions,’’ New York University Bulle- 
tin, 1917; J. P. Jensen, Tax Exemption, Un. of Kansas, School of Bus. 
Adm., May, 1929. 


®Report of Committee on Exemptions, National Tax Conference, 1920. 
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organizations has been stretched to the limit and 
grossly abused in order to exempt certain classes of 
organizations on the ground that their property is 
used for purely benevolént purposes. 


The exemption of public lands and buildings pré- 
sents a rather complicated problem. Naturally, it 
would be unwise for any political jurisdiction to tax 
property owned by that jurisdiction, for the reason 
that it would be taxing itself to no purpose. It would 
be merely taking funds out of one pocket and put- 
ting them into another. The situation is quite dif- 
ferent, however, as we shall see later, in many cases 
where minor jurisdictions suffer as a result of such 
exemptions on the part of superior jurisdictions. For 
example, the vast extension of Federal owned lands 
has raised serious fiscal problems in connection with 
obtaining adequate local revenues in many of the 
Western states. The same kind of problem arises 
in cases where the Federal Government owns choice 
land sites in our cities; and where a state owns exten- 
sive holdings of realty in small municipalities—for 
example, state university property in a village or 
small city. 

The exemption of Federal Government securities 
rests largely on various Supreme Court decisions 
going back to and influenced by the decision of 
Chief Justice Marshall in the state taxation of the 
old United States Bank. Instrumentalities of the 
Federal Government must not be taxed because “the 
power to tax is the power to destroy ;” and therefore, 
by implication, any local taxation of Federal instru- 
mentalities tends at least to inhibit if not to destroy 
the powers of the Federal Government. Govern- 
ment instrumentalities, by a long line of court deci- 
sions, now include: Greenbacks, national bank notes, 
Federal Reserve Banks, Farm Loan Banks, Govern- 
ment bonds, and the salaries of officers of the 
Federal Government. It is important to note that 
there is no barrier in the Federal Constitution to the 
taxation by the Federal Government of its own 
instrumentalities or of those of the states. In Col- 
lector v. Day, the United States Supreme Court de- 
clared: “There is no express provision in the 
(Federal) constitution prohibiting the National 
Government from taxing the means and instrumen- 
talities of the states and vice versa. In both cases 
the exemption rests upon necessary implication.” * 
Exemptions, therefore, rest entirely on Federal 
legislation and court decisions. For example, the 
only Liberty Bond issue that is completely exempt 
from Federal taxation is the First Liberty Loan. In 
1930, in Evans v. Gore,’ the Federal Supreme Court 
made a complete and sweeping acceptance of all 
existing exemptions. 


III. The Case for Exemption 


HATEVER may have been the merits of early 

Federal and state court decisions, and of the 
traditional arguments for the exemption of certain 
classes of property from taxation, they have to a 
very large degree lost their force and meaning in 
this modern day and age. The proof of this state- 
ment is found in the fact that political, social and 
economic conditions have changed so radically dur- 


t Collector v. Day, 11 Wall. 113, 127. 
8 Evans v. Gore, 253 U. S. 245. 





ing the last half century that dicta and principles 
that may have applied with justice in a former day 
are completely out of tune with modern economic 
conditions and fiscal needs. This fact is coming to 
be more and more clearly recognized by our leading 
jurists. For example, in a dissenting opinion in the 
case, Evans v. Gore, in 1921, Justice Holmes con- 
tended that a tax imposed on a judge in common 
with all other men, could not possibly be made an 
instrument to attack his independence as a judge: 
and, as early as 1871, Justice Bradley declared that 
the income of state officers could and should be 
taxed by the Federal Government inasmuch as no 
man ceases to be a citizen of the United States by 
being an officer under state government.’ : 


Neither can it be contended in our day, either 
from the standpoint of economic principles or of 
constitutional right, that a state tax on incomes 
arising from the ownership of Federal securities 
tends in the least to inhibit the Federal Government 
in the exercise of its constitutional rights and func- 
tions. Chief Justice Marshall’s decisions undoubt- 
edly made a tremendous contribution to the building 
up of a much needed strong central government; 
but, in this day, when state rights have to a very 
great degree surrendered to the superior authority 
of a strong central government, there is not the 
slightest chance that state taxation of Federal in- 
strumentalities would in the least tend to destroy 
Federal powers or authority. 


There is another aspect of the case that has been 
quite generally overlooked, and that is the rights 
of the states in their relation to the Federal Govern- 
ment, The Federal courts, in their various decisions 
affecting taxation, have always tended to look at 
the question of exemption from the standpoint of the 
Federal authority alone, although they have at the 
same time recognized that ours is a government of 
collateral interests of quasi-sovereign governments 
closely intertwined and interdependent. Congress 
and the Federal courts have seemingly overlooked 
the important fact that, in a Federal state such as 
the United States, the various member states have 
the just right to exercise those functions that will 
permit them to survive. In other words, no barriers 
should be placed on the power of the states to carry 
on their proper functions, except those that have 
been sanctioned by the people of the United States 
and embodied in the Federal Constitution. From the 
point of view of justice in taxation, the Federal 
Congress has no more right to inhibit a state from 
carrying out its legitimate functions, than the state 
legislatures have to place barriers on the exercise 
of Federal constitutional authority. Yet, again and 
again, in recent years, Congress, or some Federal 
court, has literally hamstrung the states in their at- 
tempts to enact income tax laws that will be reason- 
ably equitable to all. To cite just one conspicuous 
example, there is the recent decision of the Federal 
Supreme Court in the famous McAllen case, that 
has made it practically impossible to tax national 
banks on the same basis as other like enterprises.” 

Our argument thus far has sought to prove that 
the traditional reasons for exempting certain classes 
of property and income have lost their force and 





® McAllen Co. v. Massachusetts, 280 U. S. 513. 
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merit on account of the radical changes in the social 
and economic structure, and on account of the vastly 
increased power of the Federal Government. We 
must now consider the question whether any exemp- 
tions whatsoever should be granted either by the 
Federal or the state governments. While it is 
difficult to lay down any general rule or to establish 
a general principle from which there should be no 
deviation, it may be worth while to call attention 
to a few fundamental principles and rules which, 
within rather broad limits, must be recognized if we 
are to return to sound fiscal principles of justice in 
taxation. 

1. Every species of wealth and every income from 
personal services should contribute directly or indi- 
rectly to the support of the various grades of govern- 
ment. This principle rests on the fundamental 
assumptions that exeryone partakes of the general 
protection and benefits afforded by government, and 
that everyone should pay for such general protection 
and benefits in accordance with his ability. It logi- 
cally follows, therefore, that there should be no ex- 
emption of persons or property unless it can be 
clearly shown, through investigation by a thorough- 
ly competent committee or commission, that such 
exemption is closely and intimately linked up with 
the public interest and that the owners of such prop- 
erty are doing for the public benefit what otherwise 
the state itself would be forced to do, or unless it 
can be clearly shown that fiscal administrative diff- 
culties or necessities warrant the exemption. 

2. Exemptions should be statutory and not con- 
stitutional. The reasons for such a proposition are 
clear and logical. Fundamentally, the constitution 
of a state contains or should contain only the funda- 
mental principles on which administrative laws 
should be built. The constitution is no place for 
petty administrative details; and yet there are few 
states in the United States that have not placed 
therein petty administrative details for reasons that 
are purely ephemeral, and which often rise up to 
confound legislators at a time when they find them- 
selves subject to new conditions which necessitate 
immediate changes in legislation. If the states of 
the United States would observe this one common- 
sense rule alone and exclude from their constitutions 
every Specific tax exemption, they could at one 
stroke pave the way for immediate reform in this 
field. The only fiscal rule that has any place in a 
state constitution is the fundamental one that there 
shall be no tax exemption except by specific legisla- 
live act. 

3. Specific exemptions by legislative act should 
never be granted without prior investigation and 
recommendation by some responsible board or com- 
mission. The strict adherence to this rule is the 
only way to prevent the enactment of haphazard and 
ill-considered measures, and to secure a consistent 
policy to be followed in all legislation of this char- 
acter, 


IV. Practical Application of Principles of 
Exemption 


AVING established a few general principles 
which should underlie exemption, we now face 
the problem of applying these principles to specific 
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cases. In other words, how is an exemption board 
or commission to determine in what circumstances 
a specific request for exemption should be granted? 
The answer to the question is relatively easy. If the 
commission or the legislature would consider the 
request for exemption as tantamount to a request for 
a state subsidy on the part of some particular group 
or interest involved, it would be in a position to apply 
these principles with a far greater degree of precision 
and justice than is possible under present procedure; 
for, after all, every legislative grant of tax exemption 
is a species of state subsidy. This view of the real 
nature of tax exemption has become increasingly 
common. For example, a recent writer, in a discus- 
sion of tax exemption as applied to educational insti- 
tutions, says: “Tax exemption is nothing more or 
less than a subtle form of subsidy ; I have frequently 
wondered how many legislators who seem to be per- 
fectly willing to vote for the exemption of property 
would be willing to vote a subsidy in an amount 
equal to the exemption, and thus expose the money 
value of the exemption.” ?° Professor Hunter, in a 
recent article, makes a similar argument. He con- 
tends that exemptions are in reality grants in aid 
or subsidies to certain individuals or groups of 
individuals. He cites churches as an example where 
the taxpayer is burdened for what amounts to state 
support of the church.17 We must therefore con- 
clude that every question of exemption resolves itself 
into a question of a grant in aid of a private group 
or interest. With this point of view as a guide, we 
are now ready to examine a few of the leading cases 
of tax exemption. 


1. Exemptions of educational institutions. In near- 
ly all the states of the United States, we find that 
the exemption privilege has been grossly abused on 
the plea that specific property is used for purposes 
of education. The experience of tax commissioners 
everywhere is in accord with that of the commis- 
sioner for Rhode Island, who says: “Of all the 
alleged reasons given for exemptions, none is so 
frequently advanced or so overworked as ‘educa- 
tion’.”??, There will be general agreement with the 
Rhode Island Commissioner when he further asserts 
that the term “education,” as used in the general 
law governing exemptions, should be clearly defined 
so as to include only those schools giving regular 
instruction, the nature and scope of which shall be 
on a parity with that provided by schools maintained 
entirely at public expense. “Instittitions so exempt 
should be subject to inspection by regular school 
authorities.” 1* As for the colleges, universities and 
professional schools that, in many states, enjoy special 
privileges of exemption on property that contributes 
only incidentally to education—privileges which inhere 
in these institutions by inviolable right of contract— 
the only way now left to restore to the assessment 
rolls that part of their property which enjoys special 
privileges in competition in rentals with other busi- 
ness sites, is to appeal to these institutions to relin- 
quish their rights as a patriotic duty.™* 


g 10 san W. Bliss, Tax Commissioner of Rhode Island, U. S. Daily, 
ept 
M. H. a The Tax Magazine, Sept. 1930. 
2 Zenas W. Bliss, United States Daily, Sept. 27, 1930. 
18 Ibid. 
14 Ibid. 
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Our conclusion then must be that while the grant 
of a subsidy to private educational institutions may 
be theoretically justifiable, nevertheless, a strict 
interpretation of the principles laid down, would 
lead to the restoration to the assessment rolls of a 
sufficient amount of property owned by self-styled 
educational institutions to add materially to the 
revenues from the taxation of realty. Whether 
there should be complete exemption for any educa- 
tional institution is a debatable question; but there 
seems to be no good reason why they should not at 
least bear their full share of the burden of local police 
and fire protection, and for the construction and 
maintenance of streets which may enhance the value 
of their real property. We can find a notable illus- 
tration of local taxation of educational institutions 
in the fiscal practice of Great Britain. In that coun- 
try the full local rate applies to all privately endowed 
schools with the exception of one or two of the 
Oxford foundations. These rates are levied upon the 
annual rental value of all realty owned by educa- 
tional foundations and the proceeds are used for 
general local administrative purposes. 


2. Church Property. The policy of exempting 
churches from taxation has come down to us from 
the days when church and state were one. But 
churches today are essentially private institutions 
and are in no way affected with a public interest. 
Membership in a church is not compulsory, but 
entirely a personal matter. Furthermore, churches 
enjoy the protection afforded by the local commun- 
ity; and frequently they own property exempt from 
taxation that is not actually used for anything re- 
sembling a public purpose. In some states, New 
York for example, not only does church property 
enjoy exemption, but the real and personal property 
of a minister or priest is exempt up to a value of 
$1500. In the majority of the states, as in the case 
of educational institutions, there has been a gross 
abuse of the exemption privilege through the use of 
the term “religion,” or “religious institution,” or 
“charity,” or “philanthropic.” In this field, again, 
the states of the United States have been far more 
liberal than in many other countries. Great Britain, 
for example, strictly observes the rule that exemption 
shall apply only to churches and “such parts of 
church property” as are exclusively devoted to public 
religious worship. But any part of church property 
from which rents or profits are derived is taxed. 
Even though a church building is devoted to public 
religious worship, it is subject to taxation if it is 
used in whole or in part for any kind of entertain- 
ment where a charge is made for admission. In 
one case coming before the British courts, it was 
held that the trustees of a chapel were held to be 
rateable for revenue made from pew rents, though 
in fact they expended the whole of the receipts for 
the upkeep of the chapel. British courts have also 
held that any church buildings used for political 
meetings or for “at homes” was rateable.®> Great 
Britain is equally strict in regard to the exemption 
of other religious, or charitable institutions. The 
governors of a hospital are rateable for it; likewise, 
a missionary society which occupies premises solely 
for religious and charitable purposes, on the score 


18 Albert Crew and W. T. Creswell, Rates and Rating, p. 136. 





that it has a beneficial occupation of the premises, 
In short, the British rule, strictly adhered to, is that 
“the occupation of property for public purposes other 
than those of the general administration of the coun- 
try is rateable.” Therefore, “to exempt property 
from (local) rate as being devoted to public pur- 
poses, it is not sufficient that it produces no benefit 
to the occupiers individually, and that the occupation 
is in some degree beneficial to the whole public, 
yielding additional benefit also to a limited district 
or community; the benefit must be exclusively 
public.” 1° 

While it is not possible to turn an immediate 
right about face in the matter of exempting church 
and other like property from local taxation, it is pos- 
sible to make a beginning of reform. If we should 
do no more than put an end to the abuses that have 
developed and if we should in the future adhere 
rigidly to the rule that only that part of church 
property that is absolutely essential to carrying on 
the functions of the church and which might war- 
rant a grant in aid on the part of the state, we would 
restore a very large amount of property to the tax 
duplicate and thereby tend to relieve other real prop- 
erty which is now overburdened with taxes. As to 
the general question of exempting church property 
which is essential to the proper functioning of the 
church, such property should be exempt from state 
taxation ; but it seems to be fair to submit the propo- 
sition that all church property should contribute 
something at least to the local treasury for the pro- 
tection received through the exercise of local police 
powers. 


3. Public property. It needs no argument to prove 
that property owned by any grade of government 
should not be taxed for the support of that jurisdic- 
tion. Serious problems arise, however, when we 
consider the forced exemption by one jurisdiction 
of the property owned by another political unit. Ex- 
amples are found in the forced exemption of Federal 
Government property by state and local jurisdic- 
tions; the exemption of state property by the local 
jurisdictions therein; the exemption of municipal 
enterprises, such as electric light plants, from state 
taxes on public service corporations; and the occa- 
sional exemption of municipal property by a county. 
The exemption of property of this type, as other 
writers have pointed out, is equivalent to a forced 
subsidy or contribution by an inferior political juris- 
diction to a superior.?" 

The chief complaints in regard to the injustice of 
such exemptions come from local communities where 
the Federal Government owns vast areas of land; 
and in those states where state institutions occupy 
considerable areas of land in certain villages or cities. 
The problem naturally involves the inhibitions on 
the powers of local communities thus affected to 
raise adequate revenues for the support of the vart- 
ous agencies of local government. 

In the case of land owned by the Federal Govern- 
ment there seem to be only two alternatives: (1) 
Either for the Federal Government to permit the 


16 Thid, p. 146. 
17M. H. Hunter, The Tax Magazine, Sept. 1930. 
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local communities to tax the land; or (2) for the 
Federal Government to subsidize all local improve- 
ments and their maintenance.*® Inasmuch as much 
of the publicly owned land, espectially in the western 
states has little or no value, many local communities 
would receive little revenue even if they were per- 
mitted to tax the land. In any event, therefore, 
these communities would be compelled to seek state 
aid for purposes of local finance. As pointed out by 
a committee of the National Tax Association,!® the 
real issue is over lands that have a substantial amount 
of wealth in some form or other. This committee 
has raised the following objections to local taxation 
of public lands: (1) If permission were given to tax 
public lands it would open up all kinds of Federal 
property to local taxation. (2) Authorization by 
the Federal Government to permit such taxation, un- 
less accompanied by proper safeguards, would in- 
volve a great degree of Federal interference over local 
assessments. (3) The plan would not relieve the 
general local tax burden, because the local burden 
is largely intra-county. Therefore, counties with large 
amounts of Federal lands would benefit. The com- 
mittee makes only one positive suggestion, namely, 
that the main highways across Federal lands should 
be constructed and maintained in large part by the 
Federal Government. There is no suggestion in re- 
gard to the maintenance of local schools,—the in- 
ierence being that this is a problem for the state and 
not for the national government. 

The first two objections raised by this committee in 
regard to the local taxation of Federal lands raise 
the larger question of the propriety and wisdom of 
permitting local communities to tax all classes of 
real property owned by the Federal Government. 
We may put the question in this form: Why should 
Congress not permit the states to tax real estate 
owned by the United States as a proprietor rather 
than as a sovereign? In other words, why should 
government realty be exempt from all local taxation, 
merely because the Federal Government is proprie- 
tor? This real property enjoys the benefit of local 
police and fire protection and at the expense of pri- 
vate property owners. There can be no logical rea- 
son why government property should not contribute 
in the same proportion as privately owned property 
ior the support of local government. It is difficult 
to see how such a procedure would involve the 
Federal Government in continual interference with 
the local assessors, inasmuch as the government 
proprietor would stand upon precisely the same foot- - 
ing as private proprietors. It is also difficult to see 
how reasonable taxation of Federal property by local 
authorities could in any way whatsoever inhibit the 
powers of the Federal Government in carrying on its 
kgitimate functions. 


While this plan is at present the substance of 
things hoped for rather than the evidence of things 
0 come in the immediate future, nevertheless it is 
wither fantastic nor impracticable. It is the com- 


~~-_-——— 

“The Federal Congress does already turn over to the states 25 per 
tat of all receipts om the sale of national forest resources—to be 
std for road and school purposes, and an additional 10 per cent for 
wor road and trail construction within the national forests,—but this 
“es not amount to much in the way of advantage to the counties and 
‘many cases does not compensate the counties for loss of taxes, 
"Proceedings National Tax Conference, 1927. 
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mon practice in Great Britain for Crown (Govern- 
ment) property to contribute its proportion for the 
support of local government. For example, every 
postoffice in Great Britain is to all intents and pur- 
poses taxed at the rate prevailing in the community 
in which the office is situated. Technically, Crown 
property and property occupied by public adminis- 
trative officers is not locally taxable; but, in reality, 
annual contributions are made by Parliament in lieu 
of and equivalent to the local rates. Indeed, the 
Local Government Act of 1929 expressly declares 
that any contribution made by the Crown in aid of 
rates in respect of any premises occupied by or on 
behalf of the Crown for public purposes shall be 
treated as money paid as rates; and local valuation 
lists always contain the value of the public property 
upon which the contribution is computed.?° There 
is a strong movement in Great Britain and especially 
in London to have every kind of government prop- 
erty entered on the local valuation list for taxation 
purposes and taxed in precisely the same manner as 
other property.”* 

A similar problem arises in the cases where state 
owned property is located in local political jurisdic- 
tions. There are many instances where state prop- 
erty comprises a large proportion of the area of a 
municipality or township. In these cases, the local 
authorities must provide additional water and sew- 
erage facilities, but they are unable to tax the bene- 
ficiary. The solution of the problem is theoretically 
clear: The state must either permit the local taxa- 
tion of state property, or it must inaugurate a contin- 
uous, systematic policy of state aid in local finance. 

4. Personal property of individuals and business 
enterprises. The problem of exemption in respect to 
personal property should be comparatively simple if 
we keep in mind the fundamental principles with 
which we began our general discussion. 


(1) Household goods. Household goods should be 
exempt because of the administrative difficulties in 
assessment of this type of property. There is no 
fundamental rule for the assessment of such goods 
that can be practically and successfully applied. . 
From the point of view of fiscal administration, the 
assessment of household goods has always been more 
or less a farce, and the revenues derived therefrom 
have seldom been commensurate with the trouble 
involved in assessment. The taxation of this type 
of goods can be abolished in favor of other tax bases 
which will work more easily and equitably and with- 


out doing violence to any principle of justice in taxa- 
tion. 


(2) Tools, implements, and machinery. All these 
forms of personal property can and should be ex- 
empt from taxation.” Their exemption will involve 
no violation of our fundamental principles, particu- 
larly if some form of income or production tax on 
persons and business is evolved, in which case this 
type of property will be taxed indirectly, as it should 
be, in accordance with its productivity. Further- 
more, the complete exemption of this class of prop- 


erty will eliminate the almost insuperable difficulties 
2 Crew and Creswell, Rates and Rating, p. 70. 
21 Ibid. p. 299. 


22 For a detailed discussion of this topic, see the author’s article on 
“Business Taxation,” National Tax Bulletin, October, 1931. 
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involved in the equitable assessment of tangible per- 
sonal property. 


(3) Public securities» During the last few years, 
there has been renewed discussion as to the wisdom 
of exempting public securities from taxation to their 
owners. In addition to the traditional arguments put 
forward by the Federal Supreme Court in favor of 
the exemption of government bonds, which have al- 
ready been discussed, the exemption has been de- 
fended on the following grounds: (1) That the 
government can borrow at a lower rate of interest 
if its obligations are not taxable. (2) That the orig- 
inal purchasers do not really escape taxation, but 
pay it in the form of the acceptance of lower interest 
rates on the investment. (3) That exemption pre- 
serves the dual “sovereignty system” in the United 
States. 


On the other hand, the arguments against exemp- 
tion are many and formidable. The most forceful 
objections to exemption are: (1) That the loss to 
the government through exemption has not been 
offset to any great degree by the lower rate of in- 
terest paid on government loans. (2) That the high 
surtax rates have encouraged evasion of taxation 
through the purchases of tax free government secur- 
ities. (3) That this diversion of funds to public 
securities has handicapped the railroads, public util- 
ity enterprises, and building construction. (4) That 
such exemption is inexpedient and unscientific be- 
cause it runs counter to the principle of ability to 
pay. (5) That tax exempt securities come into the 
hands of those who would otherwise pay the heaviest 
taxes. (6) That tax exemption fosters governmental 
monopoly by putting private enterprise at a constant 
disadvantage in securing liquid capital. (7) That 
exemption has led to extravagance on the part of 
states and municipalities on account of the ease with 
which bonds could be sold. 


Under the old general property tax, these argu- 
ments against the exemption of public securities had 
great force, but with the breaking up of the general 
property tax and the general exclusion of intangibles 
and the substitution of incomes as a basis for taxa- 
tion, they have lost much of their cogency, for the 
reason that the discussion of the feasibility of taxing 
public securities has generally shifted to the discus- 
sion of plans under income tax laws by which the 
owners of all classes of intangibles will bear their 
equitable share of the tax burden. The exemption of 
income from public securities from Federal and 
state taxation presents in many respects an entirely 
different problem from that presented by the exemp- 
tion of the securities themselves. The old arguments 
in favor of the exemption of public securities, how- 
ever forceful they may have been in a former day or 
even at the present time, lose their force entirely 
when they are applied to the exemption of incomes 
accruing to the owners of public securities. In the 
first place, the powers of Federal and state govern- 
ment are in no wise jeopardized or impeded or in- 
hibited when incomes from public bonds are subject 
to taxation ; and, in the second place, the fundamental 
obligations connected with political and economic 
allegiance imply that every citizen and every busi- 
ness enterprise, receiving an income from any source 
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whatsoever, should contribute from that income to 
the support of government. 


5. The exemptions of persons and personal incomes. 
From the point of view of fundamental principles, 
the general rule may justly be laid down that, with 
few exceptions, incomes from whatsoever source de- 
rived, should be taxed under state income tax laws, 
The only possible exceptions should be incomes of 
the nature of pensions or insurance annuities. Un- 
der the state income tax laws there should be no 
exemption of any class of income receivers. For ex- 
ample, there is no just reason at all for exempting 
the salaries of public officials, for the reason that 
they do not cast off their responsibility for the sup- 
port of government merely by assuming public of- 
fice. For the same reason, the minimum of taxable 
income should be at a point no higher than that 
where administrative costs of tax collection just 
equal the revenue received. 


This ideal is far from being the practice in: the 
states that now have an income tax. In the ma- 
jority of the states, exemptions are undeniably too 
high—so high, indeed, that thousands of citizens 
escape the payment of any direct taxes whatsoever. 
By lowering the minimum taxable income, the states 
will not only conserve the principle that everyone 
should pay a direct tax for the support of govern- 
ment; but they will also touch more closely and ef- 
fectively the delicate pocketbook nerve of a larger 
class of citizens to the end that taxpayers will take 
a sober second thought before rushing into projects 
that will increase public expenditures. 


Whether the rule of maintaining low exemptions 
should prevail in the case of the Federal income tax 
depends entirely on our point of view. If we believe 
that the field of income taxation belongs primarily 
to the states and if we believe that the states should 
make a fuller use of the income tax, then we may 
logically contend that the Federal Government, if 
it has an income tax at all, save in time of great 
emergency, should establish low rates and high ex- 
emptions. 


6. Business enterprises. There is no doubt of the 
fact that many of the states and local communities 
have violated fundamental principles by exempting 
business enterprises from taxation through what 
amounts to a public subsidy to private enterprise. 
Every such exemption means that other enterprises 
and property must assume the burden of paying for 
‘the benefits of government which the favored enter- 
prises enjoy. Perhaps the best way to put an end 
to this type of exemption would be to require state 
and local authorities to substitute the term subsidy 
for exemption. Such a provision would make ex- 
emption far more unpopular than it is today. 


V. Tax Delinquency 


1. Meaning of the term tax delinquency. It is diffi- 
cult to define tax delinquency in general terms. In 
practice what is termed tax delinquency in one state 
may not be so called in another. For example, pro- 
cedure in one state may include in the delinquent 
tax list all taxes unpaid at the close of the last day 
set for tax collections; while another state may 1” 
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clude only those delinquent taxes which remain un- 
paid over a long period of time. In a very general 
way, tax delinquency may be classified as short term 
and long term. Although it would be difficult to 
point out the precise dividing line between the two 
classes, short term delinquency connotes temporary 
default in making tax payments, while long term de- 


linquency connotes permanent default on the part of 
the taxpayer. 


A special committee of the National Tax Asso- 
ciation has defined these terms as follows: 


(1) Short term delinquency may be defined as that which 
exists when a tax remains unpaid at the end of the regular 
collecting period and becomes subject to a penalty. Usual- 
ly the penalty is rather light for the first several months 
—and hence taxpayers may deliberately delay payment for 
a while in order to meet more pressing demands. While, 
of course, it causes the political units some temporary em- 
barrassment, short term delinquency does not necessarily 
result in permanent loss. (2) Long term delinquency 
may be said to exist when taxes are two or more years in 
default, and the taxpayer is in some danger of losing his 
property. The period cannot be stated with exactness be- 
cause of the wide variety in the statutes and in the manner 
in which they are enforced. Viewed from the point of view 
of the government, long term delinquency exists when 
there is an accumulation of unpaid taxes against a prop- 
erty and a prospect of eventually losing the property from 
the tax roll.” 


2. The extent of delinquency. Statistics of tax de- 


linquency in the various political units of the United 
States are so confused and inadequate and inexact 
that it is difficult to give precise statistical evidence 
on the extent of tax delinquency ; nevertheless, there 
can be no doubt that both temporary and absolute 
delinquency have increased to such an extent in most 
of the states of the United States as to constitute a 
major problem in state public finance. A few typical 


examples will give a rough picture of the present 
situation : 


(1) The Los Angeles area. During the past five 
years, 1927-1932, tax delinquencies in the Los An- 
geles area have grown at an increasing rate. On 
July 1, 1928, the county auditor had on his books 
approximately $5,600,000 accumulated delinquencies ; 
on July 1, 1932, he had approximately $17,700,000. 
Mr. L. D. Gifford, chief engineer of the California 


Taxpayers’ Association, comments on this situation 
as follows: 


When a proper balance exists between the tax levy and 
the ability of the community to pay, the collection of back 
taxes will just about balance current delinquencies and the 
total carried over on the auditor’s books will not change 
greatly from year to year. Under such conditions it is not 
necessary to take much account of delinquencies in public 
finance. Some individuals will let their taxes go each year, 
but about an equal number will redeem taxes of former 


years. Total collections will be approximately equal to the 
total levy.™ 


Within the recent years, however, this equilibrium 
has been seriously disturbed due to the tremendous 
increase in delinquencies. Increasing delinquencies 
have necessarily been followed by higher tax levies, 
and consequently higher levies cause more delin- 
quency. 

(2) Ohio. In Ohio, accumulated delinquent real 
estate taxes increased from approximately $7,907,000 


—_—_— 


3 National Tax Conference Report, 1932, p. 293. 
*L. D. Gifford, The Tax Digest, Oct. 1932, p. 335. 
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in 1920 to approximately $35,514,000 in 1928, or an 
average percentage increase each year over the im- 
mediately preceding year for the entire period of 
approximately 21 per cent. In 1920, accumulated 
delinquencies amounted to 6.5 per cent of the real 
property tax levy, and in 1928 the percentage had 
increased to 17.5. In 1929, with the exception of 
Cuyahoga County (Cleveland is in this county) 
which has the highest delinquency ratio, there was a 
delinquency ratio of 2.71 per cent in rural areas and 
2.17 per cent in urban areas.”® 


(3) Selected cities. A study of delinquency in 21 
selected cities from all sections of the United States 
for 1931 reveals an accumulated delinquency over 
a period of from three to five years ranging from 20 to 
40 per cent of the current levy. A study of fifteen mu- 
nicipalities in Cuyahoga County, Ohio, showed a de- 
cided correlation between the amount of delinquency 
in the payment of special assessments and the weight 
of such debts; but there was no direct correlation 


between general tax delinquency and the tax levy or 
the debt burden.”’ 


(4) Summary. The recent report of the special 
committee of the National Tax Association sum- 
marizes the present situation as follows: 


While delinquency appears to be heavy and increasing 
in most states, there are a few states where this does not 
seem to be the case. Except in a few cities, the New 
England states are relatively free from any serious delin- 
quency problem. The reports from Maine and New Hamp- 
shire are especially favorable. Other states from which 
favorable reports have come are Maryland, Alabama, Iowa, 
and Nevada. There are probably other states which have 
creditable collection récords but concerning which the com- 
mittee has no data. On the other hand, it may be that 
some of the states which reported little delinquency two 
or three years ago are no longer immune. At any rate, 
the problem has become so acute in so many of the states 
that it has become a problem of nationwide concern.” 


3. Causes of short term or temporary tax delin- 
quency. Short term delinquency results from care- 
lessness or laziness on the part of taxpayers; or from 
the fact that some taxpayers may be short of funds 
at the tax paying period; or to a poor system of tax 
collection; or to the inefficiency of tax collectors. 
Undoubtedly, the greater part of tax delinquency in 
normal times is due to the lack of strict and impartial 
enforcement of tax collection laws. On this point, 
the special committee of the National Tax Asso- 
ciation says: 


Sometimes too much time elapses between the date of 
assessment and the date when taxes are due. In this in- 
terval people move away, property changes hands, values 
disappear, all of which add to the difficulty of collecting. 
Frequently the time of payment suits neither the conven- 
ience of the taxpayers nor the needs of the government. 
In less than a third of the states may payments be made in 
installments. Many jurisdictions send the taxpayer no 
statement, thus making it difficult for him to pay promptly 
if he wants to. In some states several months elapse 
between the time when taxes become due and the time 
when the first penalty is imposed. Even the penalties for 
the first several months of delinquency are often too 
trifling to be much of a stimulus to prompt payment. 
Finally, the usual long delay before final action can be 


235A, E. Nilsson, The Tax Magazine, June 1932, p. 216. 
2A, E. Nilsson, The Tax Magazine, August 1932, p. 308. 


27 Committee on tax delinquency, National Tax Conference, 1932, pp. 
295 ff 


% Ibid., p. 302. 
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taken on the tax lien and the tendency of the state legis- 
latures to liberalize the terms of redemption are a con- 
stant invitation to delinquency.” 

Furthermore, the tax collectors (county treasurers 
or county sheriffs) hold their office by popular elec- 
tion. As a consequence, these political officers are 
constantly importuned to grant favors or immunities. 
“When the favor takes the form of granting an ex- 
tension of time for paying one’s taxes, of remitting a 
penalty, or of withholding one’s name from the ad- 
vertised list, the practice invites delinquency. There 
is plenty of evidence that these things are done re- 
peatedly, and the practice is not confined to a single 
state.” * 


While there is abundant evidence that short time 
delinquency is largely due to laxity in collection 
practice, or to inadequate collection laws, or to too 
light or too severe penalties, we must not lose sight 
of the fact that temporary tax delinquency may often 
be brought about by factors that cannot be foreseen 
or controlled by the tax collector or the taxpayer. 
As pointed out by A. E. Nilsson in a recent study of 
tax delinquency in Ohio, “A crop failure, a bank 
failure, or an acute depression of local industry upon 
which a large number of taxpayers are dependent, 
will bring about a large amount of delinquency of 
this nature. If the adverse economic conditions are 
not of long duration, no serious consequences may re- 
sult; but should these conditions continue for a 
protracted period, considerable of the delinquency 
which at the outset was clearly of a temporary na- 
ture may take on the characteristics of absolute 
delinquency.” *? 

4. Causes of long term delinquency. Long term de- 
linquency is in many instances due to inadequate tax 
collection systems or to easy going collection pro- 
cedure. Delinquency once started tends to become 
cumulative and permanent for two reasons: (1) 
Because when taxpayers get behind, they find it 
difficult to pay up old obligations; and (2) because 
collection officials “are even more derelict in col- 
lecting back taxes than in collecting current 
taxes.” ** But there are many other causes of per- 
manent delinquency. Among these causes are the 
following: *4 

(1) Over-assessment. Over-assessment is equiva- 
lent to inequitable assessment—that is to say, some 
properties are assessed out of proportion to the as- 
sessments on properties of similar type. The result 
is that the over-assessed properties bear a dispropor- 
tionate share of the tax burden. If the disparity is 
great, delinquency may result in the case of the 
owner of the over-assessed property for the reason 
that the tax may exceed his income from the prop- 
erty. 

(2) Deflation in value. Unless there is frequent 
assessment of real estate, there may be a wide dis- 
crepancy between assessed values and real values, 
particularly in a period similar to that since 1929 
when realty values have been falling. Continued 
deflation of property values may result in a greater 





% Report on Tax Delinquency, National Tax Conference, 1932, p. 305. 
% Thid., ?. 306. 

32 The Tax Magazine, February 1932, p. 48. 

33 National Tax Conference Report, 1932, p. 308. 

* Tbid., pp. 308-315. 
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fall in the values of certain properties than in others, 
thus leading to all the evils of over-assessment. This 
over-assessment, unless corrected by new general 
evaluation of real estate, will be a factor in increasing 
long term delinquency. Property owners, in a pe- 
riod of deflation of property values, may not only 
suffer on account of relative over-assessment but 
they find themselves in a situation when their in- 
comes are reduced or cut off entirely; while on the 
other hand government expenses are curtailed to a 
very slight degree. As a result they find it impos- 
sible to pay their taxes promptly, if at all. 

(3) Burdensome special assessments. The extray- 
agant use of special assessments in order to circum- 
vent tax limitation laws has been one of the chief 
causes of delinquency in recent years. The special 
committee of the National Tax Association empha- 
sizes what we have already pointed out in a survey 
of special assessments, namely, that “these special 
assessments, including the accumulation of interest, 
often approach or even exceed the value of the prop- 
erty. Where this condition exists it has usually 
arisen because there has been no adequate prelim- 
inary investigation to determine the amount of ex- 
isting assessments upon the lands to be assessed in 
the particular project and no adequate estimate of 
the proposed amendment. * * * Much of the delin- 
quency in any city will be found to be in subdivisions 
which are unduly burdened with special assessments. 
Indeed, the chief cause of delinquency in the case of 
city property is perhaps the lack of rigid control of 
subdivisions and definite limitations to the amount 
of special assessments that may be imposed. * * * Ina 
fever of speculation promoters and developers, after 
enlisting as much aid from the city as possible, bur- 
den property with an ambitious program of improve- 
ments. The cost may not be out of proportion to 
the current land values, but let the boom collapse, 
and the unpaid assessments can easily exceed the 
value of the property, whereupon the owners let the 
lots revert to the city.” 

(4) The burden of heavy taxes. There is no doubt 
that one of the causes of increasing delinquency is 
the growing burden of taxation. When property 
taxes absorb a major portion of the income from both 
urban and rural property, it becomes increasingly 
difficult for property owners to meet tax obligations 
even under normal conditions, but it becomes im- 
possible to meet these obligations in times when in- 
comes are curtailed and when it is impossible to 
borrow on any kind of realty as security. But why 
have property taxes so greatly exceeded the increase 
in the income from property or the increase in the 
capital value of realty as to make delinquency an ab- 
solute necessity? The answer to the question has 
been alluded to or implied again and again in the 
course of our various studies and articles on public 
finance, namely, that, during the last ten years or 
more, states and local political units have made a 
lavish and extravagant use of public funds, often- 
times secured through borrowing, for projects which 
in many cases never could be productive and which 
many communities could not possibly afford. As a 
consequence, many communities have been living off 

(Continued on page 212) 
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Real Estate Investments as a 


Corporation ‘l'ax Base in New York 


T probably can be ventured without being hotly 

contested, that, in questions relating to state 
taxation of corporations, the courts of New York 
State have been pioneers. To follow the trail of 
cases on certain points of law is oftentimes quite 
entertaining, and the older cases interesting reading, 
especially when they lead to interpretations of the 
present provisions of the tax laws. 

Usually the lack of exact defini- 
tion as to the intent of a statute 
gives rise to most efforts of inter- 
pretation. The latter, perhaps, is 
accountable for the vacillation of. 
the New York courts on questions 
of the propriety of including certain 
assets as a base for the measure- 
ment of a tax on a corporation. Of 
the provisions of the tax law which 
have given the courts concern, prob- 
ably no other has been so mooted 
as that relating to the tax on a cor- 
poration measured by the property 
employed in its business within the 
state, and more specifically, what 
property is, and what property is 
not, employed in its business. 

Oftentimes, a corporation, con- 
ducting a business other than that 
of holding real estate, finds itself 
with some of its funds invested in 
real estate, which investment is in 
no way associated with its ordinary 
business except insofar as it was 
acquired in some manner incident to, 
or in the course of the conduct of its ordinary busi- 
ness. Such is the subject matter of the following 
discussion. 

Article 9, Section 181, of the New York State 
Tax Law, providing for an initial tax on the right to 
do business within the state in corporate form, 
specifies the basis thereunder as follows: 

The measure of the amount of capital stock employed in 
this state shall be such a portion of the issued capital stock 
as the gross assets employed in any business within this 
state bear to the assets wherever employed in business. ~ 

Insofar as Section 181 of the Tax Law is involved, 
therefore, the question at hand is to be determined 
by an inquiry into whether or not, under a given 
set of circumstances, the real estate involved can be 
considered to be employed in any business within 
this state by a foreign corporation, within the mean- 
ing of the above section of the Tax Law: 

_ Within the plain meaning of the statute it is only the cap- 
ital stock “employed within the state” which is made the 


vasis of the assessment. People ex rel. Commercial Cable 
(0. v. Morgan, 83 N. Y. Supp. 998, at page 1000. 
* Attorney at Law, New York City; former Special Assistant to the 
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York State Attorney General. 
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And, moreover, such capital stock, to be subject to 
the tax, must be employed by it in “business,” for 
as much as that term implies by way of definition of 
activity. People ex rel. Buffalo Union Furnace Co. 
v. Gilchrist, et al., 213 N. Y. Supp. 307. 
Assuming as a premise that certain real estate is 
a part of the capital of a foreign corporation in this 
state, it might possibly be considered as being merely 
capital “invested”, as distinguished 
from capital “employed.” In People 
ex rel. Singer Mfg. Co. v. Wemple, 
150 N. Y. 46, the Court of Appeals of 
the State of New York, in deciding 
a similar question involved in a tax 
statute then before it for construc- 
tion, stated: 


It is to be observed that this tax is 

not imposed upon property, but in the 
case of a domestic corporation on its 
franchises and of a foreign corporation 
on its business. People ex rel. Penn. R. 
R. Co. v. Wemple, 138 N. Y. 1. 
It was held, further, that the sur- 
plus earnings of a foreign corpora- 
tion invested in real estate and not 
employed in transacting the ordi- 
nary business of the relator within 
the state should be excluded for 
franchise tax purposes. 

The Appellate Division in People 
ex rel. Hydraulic Co. v. Roberts, 30 
App. Div. 180, applied the Singer v. 
Wemple decision of the Court of 
Appeals to excuse a domestic real 
estate corporation from the payment of a franchise 
tax where such domestic corporation merely held 
lands it was carrying as an investment. Although 
the differences between a domestic corporation or- 
ganized for the purpose and holding realty in pur- 
suance of that purpose, and a foreign corporation not 
organized for the sole purpose of holding realty, but 
holding realty entirely disassociated from its ordi- 
nary business, are readily apparent and the legal 
distinction between the two entirely clear, the Court, 
nevertheless, said : 

In People ex rel. Singer Mfg. Co. v. Wemple (150 N. Y. 46) 
(1896), it was’held as to a foreign corporation that the 
money, whether capital or surplus, which it invested in'real 
estate here, not for the transaction of its ordinary business, 
but for rental, was not “employed within the state” within 
the meaning of the statute. If capital can be invested 
without being employed, the case before us seems to be a 
fair instance of it. Of course the statute does not contem- 
plate that a foreign corporation shall, in this respect, be 
more favored than a domestic one, and hence we must hold 
that the relator was not liable for the franchise tax. 

This was affirmed on the opinion below by the 
Court of Appeals, 159 N. Y. 49. The Singer case 
was also considered as controlling by the Court of 
Appeals to preclude tax upon the franchise of Ft. 
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George Realty Co. (see Ft. George Realty Co. v. 
Miller, 179 N. Y. 49), also a domestic corporation 
organized for the purpose of holding realty and en- 
gaged in the exploitation of realty in a far more 
active manner than that in the Hydraulic Co. case. 


The Appellate Division for the Third Department 
had previously accepted the rule of the Singer case, 
supra, and in People ex rel. Union Ferry v. Roberts, 
72 N. Y. Supp. 950, at page 952, it used particularly 
pertinent language regarding an investment of a 
foreign corporation in local real estate, as follows: 


Capital, to be employed within this state, must be actively 
employed, and a nominal employment or an investment of 
the same was not intended by the statute. * * * In 
People ex rel. Singer Mfg. Co. v. Wemple, 150 N. Y. 46 
(44 N. E. 787), it was held as to a foreign corporation that 
the money, whether capital or surplus, which it invested in 
real estate here, not for the transaction of its ordinary 
business, but for rental, was not “employed within this 
state” within the meaning of the statute. 


See, also, People ex rel. Buffalo Union Furnace Co. 
v. Gilchrist, 213 N. Y Supp. 307, 310 (1926). 


More exact, by way of definition of the use of the 
term “employed”, was the Appellate Division for 
the Third Department in the case of People ex rel. 
Waclark Realty Co. v. Gaus, 118 N. Y. Supp. 835, 
when it said, at page 837: 


The use of the word “employed” in the tax law seems to 
indicate something more than mere investment or the 
passive use of capital. We think it contemplates the active 
use of capital such as ordinarily results in connection with 
a live business. * * * Moreover, any serious doubt in 
a case of taxation should be resolved in favor of the tax- 
payer. People ex rel. Mutual Trust Co. v. Miller, 177 N. Y. 
51,57. (Italics in text supplied.) 


It is also of interest to note that the Court of Ap- 
peals in the case of People ex rel. Wall and Hanover 
St. R. Co. v. Miller, 181 N. Y. 328, although refusing 


to apply the Singer Mfg. Co. case to a foreign cor-:“%: 
poration organized for the specific purpose of holding == 


realty (and in fact holding realty for exploitation 
within the State of New York), as it had previously 
done in the Ft. George Realty Co. and Hydraulic Co. 
cases, above discussed, and although affirming the 
order of the Appellate Division in refusing to exempt 
from franchise tax that corporation, did so only in 
the face of a vigorous dissent of the minority of the 
court, which minority included the chief judge of the 
court. 


Furthermore, in Singer Manufacturing Company v. 
Granite Spring Water Company, 123 N. Y. Supp. 1088, 
the question arose as to whether or not a foreign 
corporation was doing business within the state 
where the only evidence of its presence in the state 
was certain real estate to which it had title, (and 
incidentally which it was holding as an investment). 
The Appellate Division saw fit again to discuss the 
cases dealing with the question of including or ex- 
cluding investments in real estate for tax purposes 
on the basis of their being “employed” within the 
state and said, speaking through Gerard, J.: 

I think the statute intended to refer only to the doing 
of the regular and customary business for which the corpo- 
ration was organized. Union Trust Co. v. Sickles, 125 App. 
Div. 105, 109 N. Y. Supp. 262: Commercial Coal and Iron Co. 
v. Polhemus, 128 App. Div. 247, 112 N. Y. Supp. 646. Invest- 


ment in real estate in the state which is leased is an inde- 
pendent investment, in no-sense employed within the state in 
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the transaction of ordinary business. People ex rel. Singer Co. 
v. Wemple, 150 N. Y. 46, 44 N. E. 787; People ex rel. Niagara 
River H. Co. v. Roberts, 157 N. Y. 676, 51 N. E. 1093. Of 
course, if the foreign company is organized for the imme- 
diate purpose of taking title or leasing land a different 
question would be presented (Peo. ex rel. Wall and Hanover 
St. R. Co. v. Miller, 181 N. Y. 328, 73 N. E. 1102) but in this 
case such fact does not appear on the face of the complaint. 
(Italics in text supplied.) 

In so doing, the Appellate Division distinguished 
between the situation where real estate was held 
as an investment by a foreign corporation created 
and organized for the specific purpose of holding 
real property, and the situation presented by a cor- 
poration carrying such real estate, which real prop- 
erty has nothing to do with the ordinary business 
of the corporation pursued in the state. The court 
thereby apparently attempted to distinguish the case 
of Peo. ex rel. Wall and Hanover Street Realty Co. v. 
Miller, supra, and left the inference that a foreign 
corporation organized for a purpose other than the 
‘mere holding of realty should be exempt from the 
corporation tax to the extent that it passively holds 
realty within the state, for to that extent it is not 
employing assets in “any business within the state” 
within the meaning of Article 9, Section 181 of the 
Tax Law as it is now written, and in that respect the 
case of Singer Mfg. Co. v. Wemple, 150 N. Y. 46 is, 
and should continue to be, controlling. The latter 
suggestion seems to be fortified by a consideration 
of the difference in the rights upon which the taxes 
are imposed. In the case of the corporation organ- 
ized for the purpose of holding and exploiting real 
estate, the tax is theoretically measured by the 
amount of property held, while in the case of the 
business corporation the tax is theoretically imposed 


«. upon. the right to do business, and measured as near 


as-possible in accordance with the business done, by 
basing the tax on the assets employed in the carrying 
on of that business. When the real estate plays no 
part in the business scheme it is logical to contend 
that it should not be considered as a part of the 
measure for the computation of tax on that business. 
However, this must be accepted with extreme cau- 
tion in view of the provisions of Sec. 188 of Article 
9 providing that, “The owning or holding in this state 
by a foreign corporation of property, other than 
property exclusively in interstate or foreign com- 
merce” shall constitute carrying on business within 
the State, and Sec. 182 which deals with the franchise 
tax on real estate corporations providing, “The own- 
ing or holding of property in this state by a foreign 
corporation shall constitute carrying on business 
within this State.” 


The franchise-tax-on-business-corporations provi- 
sions of the New York Law (Article 9A, Section 
214) present no such problem or possible means ol 
avoidance as Section 181 above. Section 214 con- 
tains no allusion to gross assets “employed” or “used 
in any business,” or some such phraseology which 
might permit an exclusion if the specified conditions 
did not exist. This section of the Tax Law specifies 
only that the measurement shall be based on “gross 
assets in this state” and the relation the latter beat 
“to its gross assets wherever located.” 
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The Scope of State Income Taxation 
Under Present Conditions 


By HeErBEerT D. Simpson * 


N THE recent development of state income tax- 
| ation-in this country there is ground for encour- 

agement for those students of taxation who have 
looked forward to the gradual replacement of a por- 
tion of the property tax with some more equitable 
type of taxation. Thirteen states have adopted some 
form of income taxation during the present depres- 
sion, and twenty-nine states now levy some form of 
income tax upon individuals or cor- 
porations or both." 

3ut nevertheless in most of these 
states the income tax continues to 
be only a minor appendage to the 
revenue system, supplementing in a 
meager degree the revenues from 
the general property tax and other 
taxes. It is so minor, in fact, that 
in recent government surveys of 
state tax systems the income tax is 
still frequently lumped along with 
other miscellaneous taxes under the 
term “Special Taxes”—an uncon- 
scious commentary upon a strange 
conception of taxation, in which 
taxation of income is thought of as 
something special and peculiar; so 
that one of the most striking as- 
pects of tax legislation in the United 
States continues to be the ex- 
tremely minor place occupied by 
state income taxation, in compari- 
son with the scope which that field 
of taxation ought to occupy in any 
rational system of taxation under 
modern conditions. 

And I do not say this in connection with any of 
the popular slogans about “relief for real estate” or 
relief for other particular classes.. There is some real 
estate that needs relief, and some’ real estate that 
ought to pay more taxes than it is now paying; and 
there are other things from which all real estate 
needs relief more than it needs relief from taxes. 
In any case, it is not a matter of real’estate against 
the rest of the community; it is a matter of group- 
ings and alignments that cut across both real estate 
and the rest of the community. . 

Likewise, I should hesitate to say it on the com- 
monly prevailing theory that income is necessarily 
a better index of ability than property. Both are 
valid indexes of ability ; either one alone would pro- 
duce vicious results. Property values reflect future 
prospects, income records reflect the past. Each 
one overemphasizes its particular point of view. It 
may be that assumptions based on future contingen- 
cies are subject to wider error than assumptions 





_* Professor of Public Finance, Northwestern University. An address de- 
livered before the national convention of the General Welfare Tax League. 

1See Professor Groves’ illuminating analysis of the recent development 
of state income taxation, in the March number of THE Tax MacazinNe. 
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based on the past, but I think it has not been demon- 
strated; and I should have serious doubt whether 
either one alone can be demonstrated to have a dis- 
tinct superiority over the other. 

So I am not advocating a larger scope for state 
income taxation on the ground of relief for real es- 
tate, or on the ground that income is necessarily a 
better measure of ability than property, and I hope 
not on the ground merely of aca- 
demic devotion to any particular 
form of taxation. But modern in- 
dustrial development has produced 
conditions which, it seems to me, 
indicate with peculiar clearness the 
wisdom of giving a larger scope to 
the field of state income taxation. 
Let me enumerate two or three of 
them. 

1. The first is the sharp differ- 
ence that has developed between 
the distribution of property, on the 
one hand, and of income on the 
other. The two are no longer corre- 
lated as closely as they once were. 
In this country, property is more 
widely distributed than income; or 
conversely income is more concen- 
trated than property. Some groups 
have property, but no income; some 
have income, but no taxable prop- 
erty; some few have both. A tax 
on property largely exempts one 
group; a tax on income exempts the 
other. A tax system distributed in 
some rational relationship to both would rest on both 
groups, and is about the only way to place an ade- 
quate share of tax burdens on that small class who 
are blessed with substantial amounts of both prop- 
erty and income. 


2. In the second place, under the delicate adjust- 
ments of modern industry and finance, the impact 
of the tax payment is often more important than the 
mere size of the burden. The property tax falls 
with its rigid impact.as a fixed charge, year in and 
year out, regardless of general business conditions, 
of the earnings of the property, and of the financial 
situation of the owner. In the past few years it has 
forced a vast amount of property upon the market, has 
aggravated the deflation of property values, and has 
thereby contributed materially to prolong the busi- 
ness depression. The income tax, on the other hand, 
even if the amount of the burden is the same, falls 
at times when there is some income out of which to 
pay it and falls upon those who at least have some 
income rather than on those who have none. Through 
this difference in impact, the transfer of a larger por- 
tion of tax burdens to income should have the effect 
of retarding the deflation of property values in times 






























































































































































































































































































































































































































































































































170 THE TAX MAGAZINE 





of depression and should ease up on those whose 
distressed situation is the thing that makes and pro- 
longs depressions. 


3. In the third place, with taxes as high as they 
now are and are likely to continue to be for some 
time, it is highly important to know who are paying 
the taxes levied. Most of the property taxes are 
shifted—shifted through such a variety of processes 
and with such heterogeneous results that no one, as 
far as I know, has ever been able to say just where 
they finally rested. In the past, when taxes were 
smaller and profits were bigger—if not “better”— 
than now, perhaps it didn’t make much difference 
who finally paid them. But the time is past, when 
taxes don’t make much difference. And one reason 
for a larger development of income taxation is that 
we can know, approximately at least, where the tax 
is going to rest and can form some judgment as to 
what its impact and effects are likely to be. 


In view of these conditions and others with which 
we are all familiar, I am unable to discern any reason, 
practical or otherwise, why we should not aim at the 
development of state income taxation to a point 
where state and local governments would derive 
fully as large a portion of their total revenues from 
income as from property. We cannot, of course, do 
this all at once. Political necessities have to be rec- 
ognized; and any one state which moved too rapidly 
in this direction would expose itself to unfavorable 
competition from its less progressive neighbors. But 
I am speaking now of the type of taxation which 
ought to be set up as a desirable goal, regardless how 
patient we may have to be in reaching it. In this 
sense, it would seem to me that we ought to aim at 
a system under which as large a portion of the total 
revenues of state and local governments should be 
derived from income as from property. 


One factor which may eventually limit the devel- 
opment of such a type of state income taxation is the 
extent to which the Federal Government may further 
exploit the field of income taxation. This, of course, 
must be frankly recognized and may have to be given 
increasing consideration in the future. If so, the 
states will have to adjust themselves within the 
limits imposed by Federal taxation. 


But in 1926—if that may be assumed to represent 
a somewhat normal “pre-depression” year—the Fed- 
eral Income Tax, both individual and corporate, 
yielded $1,962,000,000 of revenue; state income taxes 
yielded some $142,000,000; or a total of approxi- 
mately $2,100,000,000 from Federal and state income 
taxes combined. Whereas total property tax collec- 
tions by state and local governments for that year 
are estimated at $4,311,000,000; so that the taxes 
levied on the basis of property were more than 
twice those levied on the basis of income—even in- 
cluding the huge Federal Income Tax. 

The Federal Government, however, has increased 
its income tax rates substantially since that time; 
and in an effort to visualize—roughly at least—the 
impact both of the Federal income tax and of a state 
income tax of the kind I am advocating, I have taken 
the total income figures as reported to the Internal 
Revenue Department for 1926, and have applied to 
that income the rates and provisions of the Federal 
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income tax statute as of 1932. On that basis I would 
estimate that the Federal income tax might take 
about $1,700,000,000 from individual incomes, and 
about $1,300,000,000 from corporate incomes, or a 
total of close to $3,000,000,000 of revenue, which 
happens to coincide in a general way with recent esti- 
mates of possible revenues by the Treasury Depart- 
ment at Washington. 


Then I have taken the total state and local property 
taxes of 1926—$4,300,000,000, and have assumed that 
we wanted to wipe out just half of those property 
taxes and replace them with state income taxes, 
That would require approximately $2,150,000,000 to 
be raised by state income taxes. A flat corporate 
rate of 6 per cent would yield some $600,000,000, 
leaving $1,550,000,000 to be raised from personal in- 
come. These are staggering figures, to be sure. But 
they are just as staggering in the form of property 
taxes as of income taxes; and it must be kept in 
mind that the people who would be paying this 
heavier income tax are compensated for it by being 
relieved of one-half of their present burdensome 
property taxes. It is a question of alternative meth- 
ods of raising this huge amount of revenue—a ques- 
tion of differences in the impact of the one or the 
other. In the vocabulary of the new automobile 
catalogs, it is a question of how the weight is 
“sprung” or “cushioned,” according as it rests on 
the property base, in the one case, or on the income 
base, in the other. 


In an effort to visualize roughly the cushioning 
of the weight, when the load is “hung” on the income 
structure of the nation, we have set up the accompa- 
nying chart. 

Here the vertical bars represent the aggregate 
amount of individual net income accruing to various 
income classes, as reported by the-United States 
Bureau of Internal Revenue, for the year 1926. Need- 
less to say, this represents probably only a minor 
portion of the actual net income of the people of the 
United States. The total income, corporate and indi- 
vidual, reported to the Bureau of Internal Revenue 
for that year was approximately $31,632,000,000. 
Most of the estimates of national income for that 
year by the groups working in this field would indi- 
cate a total net income of around $80,000,000,000. 
Much of this “national income,” of course, is of a 
character which cannot be reached, and which it 
would not be desirable to reach, for purposes of tax- 
ation ; and much of it is legally exempt from taxation 
—for reasons of dubious validity. But much actual 
income that would be available for state income tax- 
ation was never reported to the Federal Bureau of 
Internal Revenue, on account of specific provisions 
in the Federal statute and on account of the high 
exemption permitted at that time—$3500 for married 
people and $400 for each dependent. 

The heavy cross-hatched sections represent our 
estimate of the portion of income of the various in- 
come classes that would be “skimmed” off of a nor- 
mal year’s income (1926) by a Federal income tax 
as high as that of 1932. The light cross-hatched sec- 
tions represent the stratum of income which would 
yield sufficient revenue, under a state income tax, 
to replace one-half of all of our general property taxes 
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in the 48 states, in a similarly “normal” year (1926). respect to marriage, number of dependents and so 


In short, we are attempting here to visualize the im- forth, should yield approximately the revenue indi- 
pact of both the Federal income tax and of a state cated. These schedules are not included here, be- 
income tax in every one of the 48 states, sufficient cause no one schedule would be applicable to the 
to replace half of the property taxes in these states, varied conditions in different states; and in any case 
upon an amount and distribution of income which we are not advocating any particular type of income 
might be considered to represent something approxi- tax schedule. All we are trying to do is to visualize 
mating normal conditions. the impact of this amount of revenue upon the income 
In computing our hypothetical state income tax, structure of the country. _ 

we have set up a schedule of rates and exemptions In the chart we have distributed this amount under 
which, on assumption of average conditions with a tax schedule which assumes low exemptions, low 

initial rates, and constant. grad- 


















uation up to a maximum of 
MILLIONS around 25 per cent. (The 
DOLLARS a reader will keep in mind that 
. with reciprocal deduction of 
state and Federal taxes in com- 
IMPACT OF STATE INCOME TAXES puting taxable income for each, 
TO REPLACE ONE-HALF OF PRESENT the two rates—state and Fed- 
GENERAL PROPERTY TAXES eral—are not added, each one 
being applied to taxable in- 
come after deduction of the 
other). As a matter of fact, 
the particular maxima on the 
highest brackets are of little 
importance from the stand- 
point of revenue, on account 
of the relatively small aggre- 
gate income that falls within 
those brackets. Aside from 
this limitation, the amount of 
revenue here represented can 
be distributed back and forth 
over a variety of tax “curves,” 
according to varying concep- 
tions of the most equitable or 
desirable type of income tax 
schedule. In our discussion 
here we are concerned with 
the amount, not with the par- 
ticular form of distribution 
represented on the chart or 
any other particular type of 
S distribution. 
Gg. Now this is not light taxa- 
tion; it is a heavy tax burden. 
And a billion and a half dol- 
lars would presumably be a 
heavy tax burden under any 
form of taxation yet devised. 
But it would seem difficult to 
devise any form of taxation— 
unless it might be poll taxes, 
salt taxes, and consumption 
taxes—which would make the 
burden rest more heavily than 
it does now in the form of real 
estate and property taxes. A 
recent study of property tax 
burdens, for example, discloses 


ESTIMATED FEDERAL INCOME TAX that in the area studied, we 
ESTIMATED STATE INCOME TAXES TO REPLACE under the prosperous condi- 
GREGATE INCOME OF VARIOUS INCOME os +4 
CLASSES, AS REPORTED TO THE U.S INTERNAL( Bah ONE-HALF OF PRESENT GENERAL PROPE 


REVENUE DEPARTMENT, 1926 NET INCOME AFTER BOTH STATE tions of 1928, real estate taxes 
a a absorbed 8 per cent of the total 
(Continued on page 205) 
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Rates of Taxation of Beer and 


Spirits in Great Britain 


By K. M. WILtiaMson * 


HE question of the proper rate of taxation of 
| beer and spirits by the Federal government in 
the United States has recently been the subject 
of much discussion both in and out of government 
circles.1_ The matter has been settled for the present 
by the recent act of Congress by which a tax of $2 
per proof gallon was imposed upon spirits and $5 
per barrel upon beer. The primary objective of 
these rates was apparently the elim- 
ination of the bootlegger and the 
firm establishment of the legitimate 
trade. For the moment, then, rev- 
enue has been subordinated to the 
latter aim. If, and when, this ob- 
jective is attained, the rate ques- 
tion may be reopened for there are 
many advocates of higher taxation.” 
If at that time revenue and not 
control becomes the predominant 
aim, the determination of optimum 
rates will assume great importance. 
In view of the possibility of future 
reconsideration of rates, it may be 
worthwhile for Americans to ex- 
amine carefully the revenue expe- 
rience of other countries with high 
levies upon spirits and beer. Among 
these, Great Britain has during the 
past twenty years furnished an in- 
teresting experiment with the high 
rate policy by advancing markedly 
her rates upon both beer and spir- 
its. Moreover, these taxes, espe- 
cially on beer, have been changed 
frequently enough during that period to afford com- 
parisons of the revenue yield at several levels. The 
purpose of this paper is, therefore, to consider this 
recent British experience for what light it may 
throw on the question of optimum revenue rates. 








History of Rate Changes in Great Britain Since 1910 


HE era of high taxation of beer and spirits in 

Great Britain had its beginning during the 
World War. The rate on spirits at the opening of 
the War was only 14s. 9d. per proof gallon, having 
been earlier advanced to that point by Lloyd George. 
The Lloyd George rate remained until 1918 when 
it was increased to 30s. It was advanced again in 


* Wesleyan University, Middleton, Conn. 

1See Joint Hearings before the Committee on Ways and Means and 
the Committee on Finance, Washington, December 11-14, 1933; Fosdick 
and Scott, Toward Liquor Control; Report of the Committee on Liquor 
Control Legislation of the National Municipal League, January, 1934; 
Recommendations adopted by the Interstate Commission on Conflicting 
Taxation, November 10 and 11, 1933. 

2 As indicating journalistic opinion as to the unsettled nature of the 
American liquor tax, the following editorial statement of the New York 
Times is significant: ‘“The rates are necessarily experimental. Within a 
year Congress will in all probability be reconsidering them, questionin 
whether a tax of $2 a gallon on spirits is too high or too low, an 
whether the distinctions made between wines of different alcoholic con- 
tent are rightly drawn.” New York Times, January 13, 1934, p. 12. 
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1919 and reached its peak in 1920 when it became 
72s. 6d. at which it has continued to the present. 
The post-war tax on spirits has thus been five times 
the pre-war levy. Expressed in terms of gold cur- 
rencies,* it amounts to about $14.75 per American 
gallon of proof spirits as compared with our recently 
established rate of $2. 

The tax on beer at the outbreak of the War was 
7s. 9d. per barrel of 36 gallons of 
standard gravity. This tax was 
based upon that quantity of original 
wort (beer before fermentation) of 
a gravity of 1055 degrees. The 
“standard” barrel containing 36 gal- 
lons of that gravity was thus the 
basic tax unit. Beer of lower or 
higher gravity, by conversion into 
standard gravity, paid proportion- 
ately lower or higher taxes. The 
number of bulk barrels produced 
was thus different from the number 
of standard barrels returned for 
taxation. In 1914 the rate upon the 
standard barrel was increased to 
23s. During the War it was fur- 
ther increased; in 1916 to 24s., in 
1917 to 25s. and in 1918 to 50s. 
Thus at the termination of the con- 
flict, the rate was eight times the 
pre-war figure. The tax was ad- 
vanced still further during the post- 
war period. In 1919 it was put up 
to 70s. and in 1920 to 100s., a rate 
thirteen times the pre-war level and 
equivalent in former gold parities to over $24 per 
barrel, or eight cents per American pint. 

In 1923, Stanley Baldwin reduced this rate by 20s. 
on the bulk barrel, by allowing a rebate of that 
amount without reference to the gravity of the beer. 
The Baldwin rebate thus made the tax upon stand- 
ard beer 80s. per barrel. The latter rate remained 
until 1930 when the basic tax was advanced by 3s., 
without disturbing the rebate, bringing the effective 
rate on the standard barrel to 83s. In the next year, 
in his Crisis Budget, Chancellor Snowden advanced 
the basic rate by an additional 31s., bringing the tax 
upon the standard barrel with the rebate up to 114s., 
a figure fifteen times the pre-war rate. The new levy 
meant the addition of a penny on the pint ® and has 
consequently been called the “Snowden penny.”’ 
The increase met with great protest, but in 1932 the 





3See Reports of Commissioners of Customs and Excise for the refer- 
ences to the statutes imposing these rates. 

Conversion factor 1£ = $4.86. 

5 See Reports of Commissioners of Customs and Excise for rates and 
references to statutes. 

® London Economist, December 5, 1931, p. 1062. 

* Ibid., September 2, 1933, p. 460 
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new Chancellor, Mr. Chamberlain, refused to make 
any reduction.® 

in 1933, however, Chancellor Chamberlain effected 
a substantial reduction in the rate and introduced a 
new basic tax. The Chamberlain tax instead of be- 
ing based as originally upon a standard barrel of a 
specific gravity of 1055° commences with a minimum 
charge of 24 shillings for the 36-gallon barrel of spe- 
cific gravity of 1027° and increases progressively 
with the increase in specific gravity. Under this 
plan a bulk barrel of beer would pay 24s. for the first 
1027° of gravity and 2s. additional for every degree 
of gravity in excess of the minimum of 1027°. 
Thus, the new tax on beer of gravity equal to the 
original standard of 1055° amounts to 80s. per 36- 
gallon barrel instead of 114s. under the Snowden 
measure with the Baldwin rebate. The reduction on 
such beer is thus about 30 per cent and brings down 
the charge on that quality to the level prevailing 
before the increase in 1930 and 1931. The percentage 
reduction on all qualities of beer is not the same, 
however, the relief being proportionately greater 
upon the beverage of moderate and low gravities.’® 
In advance of the reduction, the Chancellor obtained 
a commitment from the brewers to increase the 
quality of their product and to lower the price by a 
penny on the pint.*?_ The new tax has been effective 
for the fiscal year 1933-34. 















The Revenue Results Under the Changing Rates 
Upon Spirits and Beer 


ABLE I indicates the movement of the revenue 

from spirits under various rates for certain fiscal 
years 1909-10 to 1932-33. Since the revenue from 
customs forms only a small part of all spirits re- 
ceipts, the total from customs and excise is given 
in one table to save space. It should be noted that 
the figures after 1922 do not include data for the 
Irish Free State and are therefore not entirely com- 
parable with the earlier figures. To indicate this a 
break was made in the table by a line drawn between 
the figures for 1922 and 1923. The sharp decline. of 
the revenue in 1923 without a change in rate thus 
becomes explicable. 


The first part of Table I, relating to Great Britain 
and all of Ireland, reveals three facts as to the rela- 
tion between revenue and rates on spirits: (1) that 
the revenue increased under the higher war- and 
post-war rates, reaching its peak in the fiscal year 
1920-21 ; (2) that the increase in the revenue was 
not proportionate to the increase in the rate, a five- 
iold increase in the rate producing in the peak year 
about three times the 1914 revenue; and (3) that 
under the highest rate, the revenue began to decline 
in the second fiscal year of its existence, being in 
that year only about 7 per cent greater than under 
the 50s. rate in 1919-1920. 


The second part of the table, relating only to 
Great Britain and Northern Ireland, indicates a con- 
tinuation of the downward trend of revenue in the 
reduced political area. The revenue has fallen with 


° Brewers’ Almanack, 1933, 66-68. 
weinance Act of 1933, 23 a. "24 George ¥., Ca, 

“The rate on the minimum gravity was reduced from 45s. 9d. to 24s. 
London Economist, April 29, 1933, p. 900. 
” Parliamentary "Debates, 1933, Vol. 277, pp. 55-57. 
Economist, November 18, 1933, p. 960. 




























Cf. also London 
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Table I? 
Fiscal Year Ending Excise Rate per Net Receipts from 
March 31— Proof Gallon Customs and Excise 
eee 14s. 9d. £17,858,372 
Se 14s. 9d. 23,975,277 
ee 30 s.? 24,242,156 
5 Rae EE 50 s.3 58,804,146 
A ee 72s. 6d.4 71,048,435 
ee 72s. 6d. 62,831,328 
DK: iis. 5-eup an sse's' 0 72s. 6d. 53,666,526 
ee 72s. 6d. 54,036,746 
a 72s. 6d. 51,053,606 
eee 72s. 6d. 49,927,645 
> Sarr rs. 72s. 6d. 43,552,785 
i stenetogon? 72s. 6d. 47,367,572 
SS a et 72s. 6d. 45,667,283 
a 72s. 6d. 42,598,843 
eS 72s. 6d. 40,638,531 
i, ee eee 72s. 6d. 34,925,923 
eet ae 72s. 6d. 34,498,715 


1 Data from Reports of the Pegeeienaners of Customs and Excise. 
2 Rate became applicable April 23, 

3 Rate became applicable May 1, {019 

* Rate became applicable April 2, 1920. 








little interruption since 1923 by a total amount of 
over 19 million pounds, a drop of 35 per cent in ten 
years. a 

In Table II are shown the net receipts for beer 
by fiscal years for the same period. In the portion 
above the line is shown the experience before the 
Irish Free State was counted out of the revenue 
statistics. This part of the table indicates the fol- 
lowing relation of revenue to rates: (1) increases 
in the beer rates brought increases in the revenue up 
through 1920-21; (2) again, as in the case of spirits, 
the increase in yield was not proportionate to the 
rise in rate, a 13-fold increase of the tax bringing 
only a 9-fold increase of revenue; and (3) after the 
imposition of the 100s. rate, a decline set in, as in the 
case of the spirits tax. 

The lower portion of the table also exhibits the 
downward trend of the revenue. The Baldwin re- 
bate arrested the decline until 1928 when the down 
turn reappeared. Despite the Snowden increase in 
1931 the decrease continued, the fall in revenue be- 
fore the Chamberlain reduction of last year amount- 
ing to more than 18 million pounds or about 20 per 
cent. No revenue figures are now available to the 


writer to show the effect of this last lowering of the 
rate. 


Table II? 
Year Ending Excise Duty Net Receipts from 
March 31— (Main duty) —o and Customs 

1910 7s. 9d. £ 12,553,570 
1914 7s. 9d. 13,654,614 
1919 50 s.2 25,423,575 
1920 70 s.3 71,278,301 
1921 100 s.4 123,406,257 
1922 100 s. 121,864,865 
1923 100 s. 92,298,283 5 
1924 100 s. (Less rebate of 20s.* 

per bulk barrel) 81,702,000 
1925 100 s. pie 81,987,330 
1926 100 s. - 82,403,147 
1927 100 s. a 84,196,355 7 
1928 100 s. “a 83, 318, 6927 
1929 100s “ 75, 824, 664 
1930 100 s. - 77,150,753 
1931 103 s.8 = 75,698,043 
1932 134 s.® x 75,211,128 
1933 134 s.® “ 73,725,427 


1 Data from Reports of Commissioners of Customs and Exci. 
2 Rate applicable April 23, 1918. Data for years and jotehs To14- 1919, 


: are omitted. 


* Rate applicable May 1, 1919. 

* Rate applicable April 20, 1920. 

5 Figures for oma’ and subsequent years are for Great Britain and 
Northern Ireland only 

* Became apoiiedie. ‘April 1, 1923. 

7 For 13 months. 

8 Rate applicable April 15, 1930. 

® Rate applicable September 11, 1931. 
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Effects of Rate Changes Upon Consumption 


HE explanation of this decline of the revenue 

from beer and spirits is to be found, of course, 
in the decrease in consumption which has taken 
place especially during the post-war period. In 
Table III above the line is shown the total and per 
capita consumption of beer and spirits for the United 
Kingdom for certain years from 1910 to 1922 and 
below the line for Great Britain and Northern Ire- 
land from 1923 to 1933. The figures for total con- 
sumption above and below the line as in the case of 
revenue data are not comparable. This difficulty is 
probably largely avoided, however, in the per capita 
figures which are related to the number of the popu- 
lation affected. It is apparent from the table that 
per capita consumption of spirits has declined from 
0.71 proof '* gallons in 1914 to 0.22 proof gallons dur- 
ing the fiscal year 1933, and that the total con- 
sumption for Great Britain and Northern Ireland 
since 1922 has fallen by 50 per cent from 15 million 
to 10 million proof gallons. The per capita consump- 
tion of beer has also fallen; from 26.71 standard 
gallons in 1914 to 10.97 for 1932 the latest year for 
which the figure is available. The total consumption 
of this beverage in Great Britain and Northern Ire- 
land has also declined since 1923. 


Table III? 


Standard 
Barrels of 
Beer Net tion o 
Duty Paid,? Beer Home- of Spirits Capita 
Home-Made made and Retained Consumption 
Year and Imported Importedin for Consumption of Spirits 
Ending (to nearest “Standard” (to nearest in “Proof” 
March 31 thousand) gallons thousand) Gallons 


1914 35,252,000 26.71 32,596,000 71 
1919 11,592,0004 16.92 15,591,000 ms 
1920 21,692,000 20.64 24,268,000 
1921 26,885,000 18.62 20,166,000 
1922 24,356,000 15.91 17,664,000 


1923 18,458,000 16.54® 15,162,000® 
1924 20,570,000 17.58 15,293,000 
1925 21,952,000 17.65 14,500,000 
1926 22,034,000 16.86 14,188,000 
1927 22,518,000? 16.58 12,454,000 
1928 22,264,0007 16.18 13,500,000 
1929 20,300,000 16.07 13,061,000 
1930 20,690,000 15.65 12,226,000 
1931 19,612,000 13.65 11,667,000 
1932 16,896,000 10.97 10,117,000 
1933 13,815,000 bie 10,018,000 


1Data from Reports of Commissioners of Customs and Excise. 

2The number of barrels duty paid does not properly represent the 
amount of beer going into consumption, as suggested by the Reports of 
the Commissioners of Customs and Excise, but may be taken as suffi- 
ciently indicative of the trend. 

8 The per capita consumption figures for beer are for calendar years, 
while those for spirits are for fiscal years. 

4 Figure for 11 months only. 

5 Not given in reports. 

® For 1923 and subsequent years figures are for Great Britain and 
Northern Ireland only. 

tT For 13 months. 

8 Figure not available at present writing. 


Per Capita® 
Consump- Proof 
Gallons Per 


There is, therefore, no doubt that a decline in con- 
sumption of beer and spirits has occurred since the 
inauguration of a regime of higher taxes. The im- 
portant fiscal question is, however, whether and to 
what extent the raising of the tax rates on these 
products has been responsible for the decrease in 
their use. The retail price of a bottle of spirits (20 
under proof) was in 1914 only 4 shillings of which 


12 The proof gallon and the standard gallon are tax units. Consump- 
tion figures stated in these measures undoubtedly wnderstate the quantity 


of alcoholic liquid consumed in recent years. This is true because of 


reduction in the gravity of beer and of the lowering of the alcoholic con- 
tent of spirituous liquors below proof standard. See Report of the Royal 
Commission on Licensing, 1929-1931, p. 7. 
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Is. 11%4d. was tax. Since 1920 under the tax of 
72¥4s., the price of a bottle (30 under proof) has 
been 12s. 6d. of which the share of the state has been 
8s. 544d. The price of a pint of beer with specific 
gravity of 1051° in the pre-war year was 214d. of 
which about 4d. was tax,’while the price, even be- 
fore the Snowden penny, for beer of less gravity, 
was 6d. of which 24d. was tax.’* It is a natural in- 
ference, without further consideration, that such 
price increases have been the cause of the decline in 
consumption of beer and spirits and that since taxes 
have been largely responsible for the price changes, 
they have also been responsible for the fall in con- 
sumption. If this inference were correct, it would 
follow that the raising of the taxes alone had de- 
creased the revenue. 


In many quarters there has been a disposition to 
attribute the fall of the revenue to the high tax 
policy. The brewing and distilling interests have 
tended to stress the high rates of taxation as respon- 
sible for the loss of revenue.1* The Budget speeches, 
however, of Chancellor Chamberlain in 1932 and 
1933 have probably served as much as anything else 
to throw responsibility upon the rates for the decline 
of consumption and of revenue. Speaking in 1932, 
he said: 


See what has happened to spirits which have been so 
heavily taxed that the yield has declined over a series of 
years, and it is obvious now that no Chancellor of the 
Exchequer can ever calculate upon getting from spirits 
anything like the yield that his predecessors have done. 
The same sort of thing is happening to beer.” 


He admitted at that time, however, that “side by 
side with that we must not lose sight of the fact 
that there is taking place a definite change in the 
habits of the people.” The London Times reported 
the Chancellor as saying in 1933 in support of the 
reduction of the beer duty: 


The real case for the change (reduction in duty) was that 
the effect of this tremendous duty was so reducing the 
yield of the duty that, unless it could be checked, in a few 
years’ time it would be necessary to find some other means 
of taxation to take its place.” 


Thus it seems fair to say that the Exchequer view 
is that the rates of taxation have been the important 
factors in the decline of consumption. Americans, 
too, have attributed the decrease of consumption 
largely to high taxation.” 


On the other hand, according to competent Brit- 
ish observers, other factors as well as taxation have 
figured in this decline of consumption. Probably 
the most exhaustive study of the factors involved in 


13 London Economist, April 18, 1931, p. 845. ‘ : 

14 See, for example, the speech of the Chairman of the Distillers Com- 
pany, London Economist, July 23, 1932, p. 193 and that of the Chairman 
of a Brewing Company, ibid., August 13, 1932, p. 326. 

13 Brewers’ Almanack, 1933, pp. 66-68. ; 

18 London Times, April 28, 1933. Cf. also Mr. Chamberlain’s speech, 
Parliamentary Debates, Vol. 277, April 25, 1933, p. 55. nS 

17 Fosdick and Scott in their Toward Liquor Control, p. 108 say: “In 
England, Denmark and other countries high liquor taxes have been suc- 
cessful in reducing the consumption of alcoholic beverages.” In another 
place, however, they say: ‘Though undoubtedly influenced by the eco- 
nomic depression and by regulations imposed in connection with the 
dole, this achievement (reduction of consumption) is attributed in art 
to the policy of reduction in the number of licensed premises, to /19 
excise duties and to reduction in hours of sale at public houses and at 
other places where liquor is available for consumption on the premises, 


p. 37. Te : 
The Report of the Committee on Liquor Control Legislation of the Na- 


tional Municipal League, January 1934, p. 49 says also: ‘Taxation 
which in other countries, notably Denmark and England, has been wee 
as a powerful factor in decreasing consumption of alcohol must here a0 
now be applied with caution.” 
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the decrease is that by the Royal Commission on 
Licensing which reported in 1931. That Commis- 
sion cited the following causes as accounting for the 
decrease in consumption: (1) a marked change in 
social habits such as the development of athletics, 
the emergence of new amusements in the form of 
“movies,” radio, recreation centers and travel, and 
the growth of public intolerance of drunkenness; (2) 
reduction of the number of licenses and limitation 
of hours of sale; (3) the decrease in purchasing 
power due to the depression; (4) increase in me- 
chanization of industry; and (5) taxation.* The 
London Economist also has often stressed in recent 
years two of these factors as equal in importance 
to taxation as causes of the decrease in consump- 
tion—the social trend and depressed purchasing 
power.?® The Colwyn Committee ”° reporting in 1927 
gave its opinion that “the heavy taxes on beer and 
spirits have undoubtedly had an important restric- 
tive effect” ** upon consumption, but in speaking of 
the reduction in spirits consumed said that 

the persistence of the lower rate of consumption since 
the removal of control may be put down to a number of 
causes: among them are the break of habit owing to the 
restrictions in operation for four years (during the War), 
and the continued depression in trade. The heavy duty, 
however—about two-thirds of the general ruling price—has 
practically placed it beyond the reach of the lowest in- 
comes, as anything like a regular drink.” 

It attributes the decrease in beer consumption to 
these same factors.2* With reference to the social 


trend or the secular curve of consumption the Com- 
mittee said: 


The smaller post-war consumption of beer and spirits is, 
we think, due in some degree to a change of habits independent 
of price considerations, like the larger consumption of 
tobacco; it is, however, not possible, from a few years of 
industrial depression and unemployment to gauge the ex- 
tent or solidity of the change.™ 


As to the social trend, the Royal Licensing Com- 
mission hazarded the following opinion: 


While a general rise in prosperity would most probably 
lead to an increase in consumption, and probably also to a 
certain increase in the amount of intemperance, there is 
reason to hope that the changed habits which have been 
developed, particularly amongst the younger generation, 
coupled with the maintenance of the present restrictions, 
would be sufficient to prevent a relapse into insobriety on 
the former scale.” 

If we examine more closely into the effects of the 
three important changes in the beer tax during the 
past ten years we find the resulting movements of 
consumption not entirely attributable to the rate 
change. After the Baldwin rebate in 1923, there 
followed a slight increase in consumption, but the 
decrease in 1926-27 can probably be attributed not 
to the burden of the still relatively high tax but to 
the industrial troubles of that year.2® The further 
decreases under the Baldwin rebate were also prob- 
ably due partly to other factors. For example, the 
decline in 1930-31 has been attributed to adverse 

Report p. 12. 

London Economist, December 19, 1931, p. 1184; August 13, 1932, 
p. 322; August 20, 1932, p. 363; April 29, 1933, pp. 899-900; July 22, 
1933, p. 188; September 2, 1933, p. 460; and November 18, 1933, p. 960. 

* Committee on National Debt and Taxation. 

Report, p. 211. 

2 Tbid., p. 224. 

* Tbid., p. 226. 


4 Ibid., p. 230. 
% Report, p. 12. 


* Twenty-fourth Report of Commissioners of Customs and Excise, 
1932-33, p. 47. 
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weather conditions and to the deepening of the de- 
pression.”” These other factors may in part account 
for the failure of a reduction in the rate permanently 
to increase the consumption. 


So with the Snowden addition in 1931. There is 
no way to tell the extent to which the new drop in 
consumption following that increase was due to fur- 
ther decline of purchasing power from depression or 
to the effect of other taxes imposed upon the con- 
sumer in the same budget. The most one can say 
is that the tax rise appears to have been an important 
factor in the sharp subsequent decrease in consump- 
tion, probably accelerating the decline from other 
causes.”® 

Since the Chamberlain reduction in April of last 
year there has been an increase in the consumption 
of beer in both the second and third quarters of 
1933 for which we have data. This is shown by the 
following figures : 

STANDARD BARRELS OF HOME BEER CONSUMED 

Quarters 1932 1933 
First Quarter 2,902,000 2,563,000 


Second Quarter 3,425,000 3,783,000 
Third Quarter 3,541,000 4,117,000 


Side by side with the decrease in taxation, however, 
there has been a slight revival in economic condi- 
tions. The London Economist is, therefore, undoubt- 
edly correct when it says it is “impossible to esti- 
mate how much of the increase has been due to each 
of these factors.” °° We do not as yet have then a 
demonstration of whether this most recent tax re- 
duction alone will bring about permanently higher 
levels of consumption. 


So we have in the.post-war decline of consumption 
of beer and spirits a phenomenon which, like other 
economic and social changes, is the resultant of sev- 
eral forces operating at the same time. Among these 
at least-four are of major importance—(1) the social 
trend, (2) war control and post-war restrictions, (3) 
the condition of trade and depression, and (4) in- 
creasing taxation. It is obviously impossible to mea- 
sure the influence of any one of these factors. The 
recent experience does not afford a clear test of the 
effect upon consumption of high taxation operating 
alone. On the basis of the evidence, however, it 
seems safe to conclude that taxation has been a high- 
ly important force in the decrease of consumption. 
If there has been a social or secular trend operating, 
taxation has undoubtedly accelerated the decline. 
Such, at any rate, is the opinion of the present Chan- 
cellor who said in 1932 with reference to the beer 
tax: 

I consider that the imposition of this tax has accelerated 
a movement that was going on before.” 


Effect of Rate Discrimination Upon the Relative 
Consumption of Beer and Spirits 


4 ko burden of taxation upon spirits has for a 

long time been heavier than that upon beer and, 

despite the post-war increases in the beer rate, still 

remains so. In 1914 the beer rate of 7s. 9d. on the 
(Continued on page 211) 





27 Thid. 

% London Economist, December 5, 1931, p. 1062 and Twenty-Fourth 
Report of Commissioners of Customs and Excise, 1932-33, p. 47. 

2 London Economist, November 18, 1933, p. 960. 

3° Tbid., December 30, 1933, p. 1291. 

31 Brewers’ Almanack, 1933, p. 68. 



































































































































































































































































































































































































































































































































































































































































































































Taxation of Agricultural Income 


in. the U.S.5. R. in 1933 


By PETER T. SwanisH, Ph.D.* 


HE Law of the Agricultural Tax of 1933, the 
first year of the Second Five Year Plan, ratified 
by the Central Executive Committee and the 
Soviet of People’s Commissars, U. S. S. R., on 
May 25, 1933, introduced the principle of planned 
production as a basis of agricultural taxation. This 
innovation was linked with efforts of the govern- 
ment to make a planned system of production in 
agriculture a fait accompli. “A 
large-scale enterprise,” said Stalin, 
“cannot be operated without a 
plan. Large-scale enterprise in 
agriculture can only be carried on 
under planned direction. Without 
this it must perish and fall apart.” 
It was also inter-laced with the 
policy of the State to enforce the 
discharge of obligations imposed 
upon collective and individual 
farm enterprises to deliver stipu- 
lated quantities of agricultural 
products at fixed prices.’ 

The delivery of specified quanti- 
ties of produce to the State at 
fixed prices was a reversion to the 
Natural Tax of October 30, 1918, 
and its subsequent modification by 
Decree of December 23, 1918. The 
Natural Tax provided for the col- 
lection of the surplus of agricul- 
tural produce of peasants after the 
requirements of households were 
satisfied. Requirement norms were 
established for each person in the 
household and the surplus over the norm was col- 
lected by the State as a tax. The modification stip- 
ulated that all peasants delivering grain at specified 
periods at fixed prices were exempt from the tax. 
In practice the Natural Tax was a requisition of all 
surpluses, for the quantity of produce taxpayers 
were obliged to deliver was the surplus over con- 
sumption and productive needs based on sown area 
and the number of cattle. 


The return to the policy of compulsory delivery of 
stipulated quantities of agricultural produce at fixed 
prices in 1933 rested upon the same _ theoretical 
grounds, i. e., once land and the instruments of pro- 
duction are nationalized, the product ipso facto be- 
longs to the State. Since the fixed prices of the 
State are below free market prices, the difference 
represents an additional tax in lieu of absolute rent 


* Professor of Finance, Lovola University, Chicago. 

1 Ekonomicheskaya Zhizn, January 17, 1933. On the Work in the 
Village. Address before Joint Plenum of the Central Committee and 
the Central Control Committee, January 11, 1933. 

2Ibid. See Decree of the Soviet of Labor and Defense of January 27, 
1933; also Decrees of the Central Executive Committee and Soviet of 
People’s Commissars, February 20th, July 13th, July 17th, August 11th, 
August 14th and September 23, 1933. 

_* The Decree of October 30, 1918 failed completely. In 27 provinces it 
yielded but 250,000 poods (pood = 36 pounds) of agricultural produce. 








and in lieu of interest upon the government’s huge 
capital investment in agriculture. For purposes of 
planned control of production and distribution by 
the State, the fixation of the quantity of produce to 
be delivered created a mechanism for regulating sur- 
pluses which might be offered in the free market; 
in short, tying the hands of private exchange while 
consolidating the economic basis of State trade.‘ 

The Agricultural Tax of 1933 
was a link in a chain of measures 
adopted by the government to con- 
solidate still further and strengthen 
the foundations of socialistic forms 
of agricultural enterprise and 
hasten the conclusion of Stalin’s 
slogan, “make all collectivists 
well-to-do, and all collective farms 
actively bolshevistic.”® The col- 
lective is socialistic in form but not 
always in content. As a matter of 
fact, it could be composed of hos- 
tile, anti-revolutionary elements 
and used to defeat the policy of 
the government. To make collec- 
tives “bolshevistic” means to purge 
them of all hostile, anti-Soviet 
classes. ‘ 

In February 1932, the XVII 
Party Conference in view of the 
transformation of agriculture from 
millions of small individual hold- 





Peter T. SwANIsH, Pu. D. 
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ings into a collective, socialist 
system of farming, composed of 
large units constructed in accord- 
ance with a conscious plan, concluded that the query 
posed by Lenin, “who conquers whom,” was defi- 
nitely and indubitably answered in favor of socialis- 
tic and against individualistic forms of agricultural 
enterprise in the U. S. S. R.® 


The problem is no longer one of a hurried tempo of 
collectivization; no longer a question of joining or not 








* Stalin, loc. cit. “Bread procurements were accomplished with greater 
difficulty in 1932 than in 1931. . This is explained by the fact that 
village workers were unable to appraise the nature of new conditions 
created by the introduction of collective trade in bread grain. Prior to 
the introduction of two prices, the State and collective market prices, 
the situation was simple. With the introduction of collective trade in 
bread grains, conditions changed materially since the introduction of this 
trade meant the legalization of market prices for grain higher than the 
price fixed by the State. . Peasants reasoned that once collective 
trade was legalized and they could get higher prices in the collective 
markets, they would be fools to sell it at government prices.” : 
5Stalin. Address before the First All-Union Session of Collective 
Shock Workers. See, Lyubarski, On the Agricultural Tax of 1933, 
Moscow, 1933, p. 11. “We have reached a position where the poor 
easant has been raised to the economic level of a middle peasant. This 
is all to the good, but it is not enough. We must strive to make a 
further advance forward and assist all collectivists, once poor and middle 
peasants, to raise themselves to the economic level of the well-to-do 
peasant. This can be accomplished and we must do it at all costs.” 

For definition of “make all collectivists well-to-do,” in a practical sense, 
see Decree of Soviet of People’s Commissars and the Central Committee 
of the Communist Party, U. S. S. R., August 15, 1933, in Ekonomiche- 
skaya Zhigzn, August 10, 1933. 

*At the outset of 1928, 400,000 individual peasant households were 
organized in collective farms. Toward the end of 1932, 14.5 million 
households (60-65%) were organized on a collective basis. Near the 
end of 1933, 15 million peasant households, 65.4%, were combined in 
225,000 collective enterprises. 
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AVERAGE TAX RATES IN RUBLES PER HECTARE 


(1) Communes and Artels. (2) Associations for Joint Tillage of Land. 
UKRAINE WHITE RANS 


8 T . 

R..S. 2. SM. Ss. §. BR. RUSSIAN CAUCASIAN UZBEK TURKOMAN TADZHIK 

(1) (2) (1) (2) i  F 3.°S:. R Ss. S, R. as td §. SR. 
Grain and Sown Fodder (1) (2) (1) (2) (1) (2) (1) (2) (1) (2) 

CHE 305.02 oe orn es 1.90 2.70 2.20 3.10 2.30 3.30 2.50 3.50 2.80 4.00 2.80 4.00 2.80 4.00 

Piha ns VES 3.70 5.30 3.00 4.30 4.00 5.70 3.25 4.60 og ee oak be Some ce roe 
=) ee 1.50 2.10 1.60 2.30 eiaiete Sar 2.00 2.80 1.70 2.40 1.70 2.40 1.70 2.40 
PP eee 1.65 2.40 1.80 2.50 , 2.00 2.80 eet oil ie Sa shelahs aes} 
| le a Ae ea ties 10.00 14.30 6.50 9.30 eee se Se 12.50 17.50 11.00 15.50 11.00 15.50 11.00 15.50 
ee ee 7.00 10.00 7.30 10.40 5.50 7.90 sates bent 6.00 8.50 ket epee ee ae 
CC ere 15.50 22.00 13.00 18.60 15.00 21.00 18.00 25.00 15.00 21.00 15.00 21.00 15.00 21.00 
. OIE oc 8 lod Rees Remar 12.50 17.50 10.50 15.00 tats octane 14.50 20.00 12.00 17.00 12.00 17.00 12.00 17.00 
Hayland ....... SAREE 0.80 1.10 1.50 2.10 1.10 1.50 1.10 1.50 1.00 1.40 1.00 1.40 1.00 1.40 
Fruits and Berries..... 24.00 34.00 27.00 38.00 25.00 36.00 30.00 43.00 30.00 43.00 30.00 43.00 30.00 43.00 
ve, Se 30.00 43.00 24.00 34.00 aes Soe 20.00 28.60 25.00 36.00 30.00 42.00 24.00 34.00 


joining a collective; this has been answered definitely. Col- 
lectives are a fact and the path to the old, individual 
agricultural economy is closed forever. Our problem con- 
sists in Organizational strengthening of collectives, driving 
out hostile classes, and organizing the devoted and tested 
bolshevistic cadres in collectives—making them bolshev- 
istic in fact.’ 


II 


Taxation of Collective Farms 


HE agricultural tax of May 5, 1932, was levied 

_ upon the gross income of collective farms for 
the tax year January to December 3lst less (i) ap- 
propriations to “non-divisible capital funds”; (ii) 
rebates and exemptions; (iii) income from fishing 
pursuits subject to a special levy; and (iv) capital 
outlays for extra-agricultural requirements of the 
collective. As in the laws of 1930 and 1931, the tax 
in 1932 was progressive for kulak, poor and middle 
peasants and proportional for collective farms. The 
rate for artels and communes was 3.5 per cent and 
for associations for joint tillage of land, 5 per cent.*® 
Taxable income of collectives in 1932 was returned 
as follows: Not later than October 1, 1932, (changed 
to August Ist in 1933) the administrative officials 
of collective farms upon the basis of their book- 
keeping accounts and production plans prepared a 
preliminary estimate of gross income. This estimate 
covered nine months of the year to coincide with the 
harvest. A second and separate estimate of non- 
agricultural income covered the remaining three 
months of 1932. By February, after the results of 
the year’s harvest were all in, collectives prepared a 
final return of income and sent this to district 
(raion) tax officials where the statement was checked 
against the records on file in raion tax bureaus. Ad- 
justments in the tax paid on the basis of the pre- 
liminary and the amount of tax due based upon the 
final verified return were then made by raion officials. 


In accordance with the principle of planned pro- 
duction, the tax in 1933 was determined by the 
planned area (fixed by raion executive committees 
for each collective) to be sown in spring crops in 
1933 and the actual area sown in winter crops in 
1932 multiplied by uniform rates per hectare for the 
same crop as set forta in the law.® The planned 
igure of sown area fixed the lower limit of the tax. 





"Stalin, Ekonomicheskaya Zhizn, January 17, 1933. 

*See, Tax Magazine, May, 1933, pp. 178-179. 

’ Statistical data covering area sown in each crop was kept on file with 
Village soviets for collectives and for individual peasant farms. The 
quantity of produce to be delivered to the State at fixed prices was based 
upon planned sown area. The rates were also based upon planned area 
and upon fixed prices paid for delivered produce. 








If a collective farm failed to accomplish its produc- 
tion plan in hectares, it was nevertheless obliged to 
pay the tax upon planned and not actual area sown 
—a whip to drive loafers to work. On the other 
hand, any excess of actual over planned area and 
the income therefrom was exempt. An extra 25 per 
cent rebate was also provided to push collectives to 
exceed their production plan.’° 


Based upon the average rates in Table I, Soviets 
of People’s Commissars of Federal Republics, U. S. 
S. R., fixed rates for autonomous republics, regions 
(oblasts) and territories (kray) within their bound- 
aries. In the same manner, Soviets of People’s Com- 
missars of autonomous republics, regional and 
territorial executive committees fixed rates for dis- 
tricts within their boundaries. For crops not 
enumerated in Section 5 of the law, (not shown in 
the table), Soviets of People’s Commissars of Fed- 
eral and autonomous republics, or regional or terri- 
torial executive committees established separate 
rates if the particular crop was a sufficiently impor- 
tant source of income in a given locality. 


As in 1932, a uniform tax of 3.5 per cent was 
levied upon gross non-agricultural income less pro- 
ductive outlays of communes and artels and a 5 per 
cent tax upon such income of associations for the 
joint tillage of land. 


Exemptions have both a political and economic 
purpose in Soviet taxation. Lenin explained the po- 
litical implication of exemptions as follows: “we 
must avoid having any peasant say to a member of 
a commune, artel or association for joint tillage of 
land that ‘you are only a treasury boarder and the 
only difference between us is that you receive ex- 
emptions.’ If we gave peasants land, as well as 
funds out of the billion ruble fund (one billion de- 
preciated paper rubles were appropriated in 1919 for 
financing collective organization) for construction, 
then any fool will be somewhat better off than the 


© Collectives were allowed to sell this surplus in free markets only 
upon condition of their selling stipulated quantities of produce to the 
State at fixed prices after which an order legalizing the sale of surpluses 
was issued. Section 1, Decree of the Soviet of People’s Commissars, 
U.S. S. R., and the Central Committee, All-Union Communist Party, 
August 2, 1933, defined the surplus which could legally be sold in free 
markets as follows: “After the fulfillment of obligations in supplying 
grain to the State, after the sale of grain to Machine Tractor Stations in 
compensation for their services and after repayment of loans, collectives 
must set aside a seed fund for spring and winter sowing, create a reserve 
fund equal to 10-15 per cent of the annual seed requirements according 
to the harvest, and after forage needs of cattle.” Ekonomicheskaya 
Zhizn, August 3, 1933: see issue of April 29, 1933 for typical order 
legalizing unrestricted sale of grain surpluses. 

"Income from fishing pursuits was subject to a_special fee. Water 
rates were paid in artificially irrigated sections. The universal excise 
tax levied upon turnover of industries subject to it was, of course, paid 
by collectives. 
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peasant who gets no aid. Exemptions are allowed 
by the government to collectives as a means of sup- 
port and cooperation against the kulak.”** On the 
political side, exemptions are in one sense, a subsidy 
to peasants for voluntarily eschewing individualistic 
for socialistic forms of agricultural enterprise. 
Apart from force, the question of collective versus 
individual enterprise is one of the balance of return 
in proportion to input, but since Soviet policy delib- 
erately strips private enterprise of any advantages it 
might otherwise possess, peasants must choose be- 
tween collective farming or a precarious existence so 
long as they remain outside of the collective. 


Section 21 of the Law of the Agricultural Tax 
allowed exemptions for every member of a collec- 
tive farm in the Red Army or in the reserves. If 
the tax levied amounted to 800 rubles for example, 
and there were 100 members, an average tax of 8 
rubles per member, with six of the members in mili- 
tary service, the collective received an exemption of 
48 rubles. This provision applied with equal force 
to members of collectives decorated by the State, 
Heroes of Labor, members in the militia, political 
police organizations, persons disabled in industry or 
war, “widows of members killed in fighting kulaks,” 
of foresters losing their lives at work and adopted 
orphans. Collectives settling upon land requiring 
clearing and other betterment, were exempted for 
periods of from three to fifteen years according to 
locality. Raion tax commissions determined the loss 
of collective farm crops due to natural elements and 
the destroyed portion was exempted. 


To encourage the extension of meat production, 
dairying and apiary pursuits, income from cattle, 
poultry, rabbits and bees was exempt, as was income 
from land planted under fodder used in feeding of 
cattle.” 


Income of collectives from sugar beets, (this applied 
to income of individual poor and middle peasants 
as well), from essential oil yielding crops, from cot- 
ton in the Ukraine, North-Caucasus, Daghestan and 
Astrakhan raions, from rice and hemp in certain re- 
gions “designated” by Soviets of People’s Commis- 
sars of Federal republics, and from long-fibred fall 
flax planted under land previously in clover, was 
exempted. Income from all other flax, hemp, and 
cotton produced in localities and under conditions 
other than those “designated,” was taxed at rates 
fixed for grain. 


Illustration I 


Computation of the Agricultural Tax for Collective 
Farms “ 


Suppose that the production plan fixed by the raion 
executive committee for Red Road called for 400 hectares 
in grain, 30 hectares in fodder crops, 60 hectares in pota- 
toes, 20 hectares in sunflower, 2 hectares in garden crops, 
10 hectares in orchard and 26 hectares in hay crops, and 
that it exceeded planned acreage in grain by 30 hectares 
and planted 40 hectares in beets not provided for in the 
plan. Sugar beets were exempt as was the area sown in 
excess of planned requirements. Cattle were also exempt. 
The rates per hectare in the locality where Red Road was 


12 Address, First Conference of Communes and Artels, March 12, 1919. 
33 Reichman-Tokarev, Agricultural Tax of 1933, Gosfinizdat, Moscow, 


1933, p. 6. Income from allied occupations, cheese and sausage making, 


etc., was also exempt. 


“% The net effect of exemptions as between collectives depended upon 


the character of their production. See, Tax Magazine, May, 1933, p. 180. 
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situated were as follows—planted fodder and grain taxed 
at the same rates: 


Grain = 1.80 rubles per hectare 
Potatoes = 3.50 rubles per hectare 
Sunflower = 1.50 rubles per hectare 
Orchard = 15.00 rubles per hectare 
Garden = 25.00 rubles per hectare 
Meadow = 1.00 rubles per hectare 


The gross tax before rebates and exemptions would 
amount to 1240 rubles. 


430 hectares in grain X 1.80r. = 774 rubles 
60 hectares in potatoes X 3.50r. = 210 rubles 
20 hectares in sunflower X 1.50r.= 30rubles 
10 hectares inorchard XX 15.00r.= 150 rubles 

2hectaresingarden XX 25.00r.= SOrubles 
26 hectaresin meadow X 1.00r.= 26rubles 
1240 rubles 


Next, assume that the collective had 100 members, 6 of 
this number in the Red Army; that the collective sold the 
crop from 30 hectares in planted fodder and from 15 
hectares in hay crops to a commercial fodder producing 
— farm. This, according to the law, was exempt. 

ence, 


1240 rubles = 12.40 r. per capita X 6 members in the Red Army 


100 members = 74.40 rubles 
30 hectares X 1.80 rubles = 54.00 rubles 
15 hectares X 1.00 rubles = 15.00 rubles 


143.40 rubles 


Tax after exemption = 1240 — 143.40 = 1096.60 rubles. 


As noted, this collective exceeded its plan and, therefore, 
was entitled to a rebate of 25 per cent. 

25 X 1096.60 = 274.15 rubles, which sum was added to 
the collectives fund from which bonuses were paid to mem- 
bers for “shock” work. 

Tax upon income from agriculture after exemptions and 
rebates, 1096.60 — 274.15 = 822.45 rubles. 

To complete the illustration to make it as typical as pos- 
sible, assume further that Red Road received income from 
extra-agricultural pursuits of 4000 rubles. - The rate upon 
such income for communes and artels was:a flat 3.5 per cent 
and 3.5 per cent of 4000 = 140 rubles. From this, exemption for 
Red Army members was also allowed. This exemption 
was computed in the following manner: 


Exemptions for Red Army members from 

tax on agricultural income = 74.40 rubles 
Rebate of 25 per cent for exceeding plan = 274.15 rubles 
348.55 rubles 


= 28% 





Total exemption and Rebate 
Total Exemptions and Rebates = 348.55 


Gross Tax before 

Exemptions and Rebates = 1240 
.28 X 140 rubles = 39.20 rubles exemption 
Hence, 140 rubles — 39.20 rubles = 100.80 rubles: 
Net Tax upon Income from Agriculture = 822.45 rubles 
(Payable in two instalments, October and 

November Ist, 1933) 

Net Tax upon non-agricultural income 
(Payable by March 15, 1934) 


Total Net Tax .. 


= 100.80 rubles 


= 923.25 rubles 


III 
Taxation of Non-socialized Part of Collectivists’ 
Economy 


HE chief feature of the artel, the basic form of 
collective organization in agriculture, is the 
socialization of the instruments of production. In 
the artel peasants retain their living quarters, a strip 
of land for gardening, the tools for the cultivation of 
such plots, and a single cow for their own use. In 
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the commune living quarters may or may not be so- 
cialized, but everything else except personal effects is 
pooled to form non-divisible capital funds. What is 
and what is not socialized in the association for joint 
tillage of land depends upon the by-laws adopted by 
its members. As a rule, capital instruments and 
draft animals are socialized only during the harvest 
season.?® 

Collectivists paid the agricultural tax upon income 
received from their non-socialized land and from 
extra-agricultural sources. The tax was fixed by 
Soviets of People’s Commissars of Federal and au- 
tonomous republics, regional and territorial execu- 
tive committees. For a given village, the tax was a 
flat sum, the upper and lower limits of which were 
15 and 30 rubles respectively. The progressive rates 
of 1932 were abolished. According to the law, col- 
lectivists could not be taxed more than individual 
laboring peasants in any district if the rate for col- 
lectivists exceeded 15 rubles nor could individual 
peasants be taxed less than 15 rubles when collec- 
tivists paid a tax of more than 15 rubles. If, for 
example, the tax fixed for collectivists was 25 rubles 
while individual peasants in the same village re- 
ceived incomes of 230 rubles upon which the tax 
would amount to roughly 23 rubles, then the latter 
sum was raised to 25 rubles. 

Households with two, three or more non-labor 
capable members (invalids and persons under 16 
and over 59 years of age) received rebates of 5 per 
cent, 10 per cent and 15 per cent respectively. In 
addition to all rebates and exemptions allowed indi- 
vidual tax-paying poor and middle peasants, collec- 
tivists paid no tax upon income from cattle, poultry, 
rabbits and bees returned for private use. 


IV 
Taxation of Individual Poor and Middle Peasants 


EASANTS who have little land, up to two hec- 

tares are classed as poor. Middle peasants are 
those who have from three to eight hectares and do 
not regularly employ hired labor. The well-to-do 
middle peasants are those who have more than eight 
hectares. The quantity of land is not the only crite- 
rion. Often the decisive factor is the number of 
cattle, implements, and buildings. These classes 
stand between collectivists and kulaks in Soviet 
agrarian policy, and are, theoretically, collectivists 
of the future. 

As in 1932, the agricultural tax levied upon poor 
and middle peasants in 1933 was a graduated tax 
upon estimated income from grain, hay, cattle (ex- 
cept swine and caracul sheep), from industrial crops, 
vegetable, orchard, vineyard, tobacco, tea, and from 
non-agricultural pursuits.’® 

Peasants farming land within the boundaries of 
towns paid either the income tax collected in cities 


5 Decree of the Soviet of People’s Commissars, U. S. S. R., Decem- 
ber 26, 1930. 

1% Law of the Agricultural Tax, May 25, 1933, Sections 42-43. Income 
from fishing was subject to agricultural tax only when catch was not 
sold to the State, otherwise fishermen paid a license fee. The Industrial 
Tax was paid by village hand-labor artisans. Water rates were paid in 
regions where artificial irrigation was needed. Improvements and land 
of households subject to the agricultural tax were exempt from local 
taxes upon real property and rents of land. Individual peasants paying 
the agricultural tax at flat rates paid the self-tax in amounts‘varying from 
8 to 20 rubles and from 60 per cent to 100 per cent of the assessment 
when subject to progressive rates; also the tax for cultural needs in 
amounts varying from 15 to 60 rubles and from 75 per cent to 200 per 
cent respectively. 
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Table II 
ESTIMATED INCOME—NORMS—PER HECTARE OF SOWN 


In rubles 








: Tran: 
White- Cau- Uzbek Turko- 





Crops R.S.F.S.R. Ukraine Russian casion man Tadzhik 
(Irrigated land) 
_ eres 60 63 63 63 115 110 90 — 
Garden-Tea ...... 400 350 370 400 280 280 250 
eee 100 70 110 120 eiaig ‘ Ce 
Tobacco-Machorka. 360 330 45 550 420 420 420 
ae 700 550 cor 600 600 650 550 
Occherd: .1./....... 420 450 450 600 600 600 600 
a ee 18 30 20 18 ale _ ae 








or the agricultural tax, the decision as to which of 
the two taxes was paid being left to urban soviets 
acting upon instructions of Soviets of People’s Com- 
missars of Federal and autonomous republics or re- 
gional and territorial executive committees. 

In arriving at the agricultural income of poor and 
middle peasants, the norm or estimated income meth- 
od introduced in the Single Agricultural Tax of 1926 
was used. The norm was an estimated average yield 
per hectare multiplied by the fixed prices of the State 
for grain, industrial crops and cattle. The norms in 
Table IT reflect roughly the relative return from land 
in the different republics based upon the estimate of 
the Soviet of People’s Commissars of Federal Re- 
publics.*7 District and village norms fixed by re- 
gional territorial executive committees and Soviets 
of People’s Commissars of autonomous republics, 
might be higher or lower than those in the table if 
the revenue collected in the region, territory or au- 
tonomous republic as a whole equaled that which 
the tax would yield when the norms fixed by Soviets 
of People’s Commissars of Federal Republics were 
multiplied by the number of hectares of land and cat- 
tle in the region, territory or autonomous republic. 


Table III 


ESTIMATED INCOME — NORMS — PER HEAD OF CATTLE — 
DRAFT ANIMALS OVER 4 YEARS; BREEDING ANIMALS 
OVER 3 YEARS; COWS OVER 3 YEARS: WINTERED 

SHEEP AND GOATS—IN RUBLES PER HEAD 
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Horses, Mules, ; 
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2 eae 23 23 23 16 18 16 16 
SS Re eee 12 17 15 15 15 12 12 
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Non-agricultural income of peasants received in 
the calendar year 1932 was taxed in 1933. In pre- 
vious years, a varying per cent of the wage received 
by persons living in rural settlements for seasonal or 
full-time labor in urban industry was subject to the 
agricultural tax. In 1932, for example, 15 per cent 
of the wage received by peasants living at home 
while engaged in industry was added to estimated in- 
come from agriculture; 10 per cent when peasants 
lived away from home anl 20 per cent of the wage 
for seasonal labor. In 1933, this procedure was re- 
pealed and wages were subject to the Income Tax 
paid by industrial workers in cities. The determina- 
tion of non-agricultural income was left to village 


Mi Section 48, loc. cit. In localities where income from crops other than 
those specifically mentioned in the law was taxed, the estimate or norm 
was made by those administrative units ordering the taxation of the 
particular crop. 
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tax commissions. Twenty to thirty per cent of the 
income of peasants from kustarni, hand-labor pur- 
suits, was added to that from agriculture in arriving 
at taxable income. 

As for income of individual peasants from the sale 
of surplus produce from May 1932 to May 1933 (af- 
ter delivery of specified quantities to the State at 
fixed prices), this was also estimated by village tax 
commissions, but the approximation was subject to 
ratification by raion tax commissions. Regardless of 
the amount of income from the sale of surplus pro- 
duce in the free market, thirty per cent (up to 100 
per cent in 1932) of the income from agriculture plus 
that from hand-labor pursuits was added to taxable 
income. For example, suppose that a peasant sold 
surplus produce to the value of 800 rubles at free 
market prices, and that income from agriculture and 
from non-agricultural sources equaled 400 rubles; 
only 30 per cent of the 400 rubles or 120 rubles would 
be added to taxable income instead of 30 per cent 
of 800 rubles. 

Individual peasants with incomes of less than 200 
rubles paid a flat tax of fifteen rubles. Rates upon 
incomes over 201 rubles appear in Table IV. 


Table IV 
TAX RATES UPON INCOMES OF POOR AND MIDDLE 
PEASANTS 








Taxable Income 


per household Tax per household 


Over 201-300 rubles............... 15 r. + 10k. per r. over 201 rubles 
Over 301-500 rubles............... 25 r. + 20k. per r. over 301 rubles 
Over 501-700 rubles............... 65 r. 30 k. per r. over 501 rubles 
Over 701 rubles as meceeerartane 125 r. + 33 k. per r. over 701 rubles 








Households with two, three, four or more non- 
labor capable persons received rebates of 5 per cent, 
10 per cent, and 15 per cent respectively. Individual 
peasants settling upon virgin land requiring clearing 
and meliorative work prior to April 1, 1930 were 
exempt for periods of three to ten years. After this 
date, peasants upon such land were exempt only in 
raions designated by the People’s Commissars of Ag- 
riculture and of Finance, U. S. S. R. Peasants in 
the tundra and arctic regions were exempt. Increases 
in the number of cows and sheep other than caracul 
in 1933 over 1932; income from rabbits and poultry, 
and wages for labor in peat-bogs, were all exempt. 

Exemptions or rebates were allowed for every 
member of an individual peasant’s household in the 
Red Army, in the reserves; for members decorated 
by the state, for members in the militia, political 
police, disabled in industry, war or in the protection 
of state property, for “widows of persons killed by 
kulaks,” and for adopted orphans. Exemptions and 
rebates for poor and-middle peasants appear in Ta- 


ble V. 
Illustration I] 


Computation of the Tax for Poor and Middle 
Peasant Farms 


Suppose a peasant farm of five persons, which according 
to the production plan fixed for it by the raion executive 
committee, was obliged to sow 2% hectares, % hectare in 
potatoes, Y, hectares in hemp (exempt on the assumption 
that this farm was situated in a hemp growing district), 
and the difference, 134 hectares in grains; that it cultivated 
a plot of % hectares in garden and 1¥% hectares in meadow; 
owned a single horse, cow, calf, and two sheep and swine 
(swine and calf exempt). The estimated income, or norms 
in the particular village where this farm was situated were: 








April, 1934 






Potatoes — 100 rubles per hec. 


Grains = 60rublesperhec. Horses = 21 rubles 
Garden =400rublesperhec. Cows = 20 rubles 
Meadow = 20rublesperhec. Sheep = 2rubles 
Taxable Income from Agriculture = 280 rubles 
4 hectare potatoes . 100 rubles = 50 rubles 
1% hectare grain X 60 rubles = 105 rubles 
lg hectare garden X 400 rubles = 50 rubles 
1% hectaremeadow X 20rubles= 30 rubles 


Horse = 21rubles 
Cow = 20rubles 
Sheep 2X 2rubles—= 4rubles 


280 rubles 
To make this illustration typical, assume that the son 
was a cabinet-maker and that his income from this pursuit 
was 600 rubles net. Thirty per cent of this was added to 
taxable income from agriculture, or .30 X 600 = 180 rubles, 
Also assume that this farm sold produce in the free market 
amounting to 400 rubles. Thirty per cent of the income 
from agriculture plus that from cabinet-making, or 280 + 
180 = 460 rubles X .30 = 138 rubles added to arrive at 
total taxable income, or 460 + 138 = 598 rubles. The tax 
upon this income would amount to 
On 500 rubles =65 rubles 
On 98rubles X 30k. = 29.40 rubles 
Tax before rebates = 94.40 rubles 
If the family had two invalids, for example, a 5 per cent 
rebate was allowed, or 4.72 rubles. The net tax to be paid 
= 89.68 rubles. 


89.68 rubles _ 89. 68 
smnininipaledeaiiidipelabaih inane ae Ot 
280 + 600 + 400 rubles 1280 

Table V 


REBATES AND EXEMPTIONS ALLOWED INDIVIDUAL POOR 
AND MIDDLE PEASANTS_ 


Rebate allowed in per cent of Tax 


If h.h. had no other’ If h.h. had other 
labor-capable labor-capable 











If Tax per household 
amounted to 











om: wi members _____members_ 
20 rubles 100 100 
Over 21— 30 rubles 60 40 
Over 31- 50 rubles 35 25 
Over 51- 75 rubles 25 15 
Over 76-100 rubles 10 5 
Over 101 rubles =. eas : aos 
V 


Taxation of Kulaks 


ECTION 28 of the Law of the Single Agricul- 

tural Tax of April 21, 1928, introduced the 
individual procedure under which kulaks have been 
taxed ever since. In its original sense, the term 
was used to differentiate between the procedure used 
in arriving at the taxable income of collectives, indi- 
vidual poor and middle peasants and kulaks. Up to 
the enactment of the Law of the Agricultural Tax 
of March 29, 1931, taxable income of communes, 
artels, and associations for joint tillage of land and 
of individual poor and mildle peasants was estimated 
in accordance with the norm method. The latter 
act introduced a modification and instead of levying 
the tax upon estimated income, it was levied upon 
the book-keeping income of collective farms. For 
poor and middle peasants the norm method has been 
used since 1926. In practice, the individual procedure 
invests tax commissions with arbitrary power in 
taxing kulaks. Tax officials are supposed to ferret 
out every kopeck of kulak income from all sources. 
Kulaks received no exemptions of any _ sort. 
“Dekulakicized” peasants were taxed at rates estab- 
lished for poor and middle peasants, but received no 
rebates or exemptions. Peasant households with 
(Continued on page 216) 
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IV 
Severance Taxes Levied in Other States 
"Te taxes levied in any one state must be con- 






sidered and evaluated in comparison with those 

of neighboring or competitive states. At the 
first of 1933 there were 16 states with some form of 
severance tax. In addition West Virginia, and some 
other states, have gross sales taxes with special rates 
for coal and other minerals. 







Arkansas and Colorado 


An Arkansas statute provides for a severance tax 
levied on those removing natural resources of the 
soil or water of Arkansas for commercial purposes. 
The rate of the tax is 2% per cent of the “gross 
cash market value” of the total production of such 
natural resources, except that manganese ore is taxed 
at the rate of 1 mill a ton and timber at the rate of 7 
cents for each 1,000 board feet. Before 1931 coal 
was not in the general group but was taxed at 1 
cent a ton.2* These levies are all in addition to the 
ad valorem property tax. 

Each producer is required to secure a license from 
the Commissioner of Revenue. Within 10 days af- 
ter the end of each month the producer submits a 
sworn statement giving the kind of resource, when 
severed, the gross quantity and the actual cash value. 

Colorado has a severance tax of 0.4 cents a ton 
on coal output the proceeds of which are used ex- 
clusively to supply revenue for the support and 
maintenance of the Coal Mine Inspector’s fund. An 
ad valorem tax of 0.1 per cent is levied on the as- 
sessed valuation of all producing metalliferous mines 
the yield of which is placed in a metal mining fund 
for the purpose of making investigations regarding 
the mining and production of metalliferous ores. 

























Kentucky and Louisiana 


A severance tax on oil production is levied in 
Kentucky. The rate for the state tax is 0.5 per cent 
of the market value of the crude petroleum and is in 
lieu of all other taxes on the wells but it does not 
exempt the value of the lease from the ad valorem 
tax. The counties are allowed to levy a similar tax 
of 1 per cent.2® The state rate was 1 per cent and 


the county rate limited to 0.5 per cent from 1918 to 
1932. 


The tax is collected from the transporters of the 
oil. Each transporter is required to register in the 
tlerk’s office of each county in which he operates. 
Monthly reports must then be submitted giving the 
(uantity, quality, and market value of the oil re- 
‘eived for transportation in each county. The Tax 
Commission assesses the value.*° 





















_* Research Associate, University of North Carolina. A grant-in-aid 
‘rom the Social Science Research Council assisted in effecting this study. 
‘ -astle, Statutes of Arkansas, 1927, sec. 9793a-c-4. 

» 5 arroll’s Kentucky Statutes, 1933, sec. 4223c-1. 

Ibid., 1930, secs. 4223c-4 to 4223c-7. 








Severance ‘l'axes in Alabama 
Part Il 


By HersHaL L. Macon * 





Louisiana has the most elaborate system of sever- 
ance taxes of any state. The state constitution pro- 
vides that “taxes may be levied on natural resources 
severed from the soil or water, to be paid propor- 
tionately by the owners thereof at the time of sever- 
ance. Such natural resources may be classified for 
the purpose of taxation and such taxes predicated 
upon either the quantity or value of the product at 
the time and place where it is severed.” *? 

An act of 1922 fixed the rates of the tax at 3 per 
cent of the gross market value of oil and gas and 2 
per cent of the gross market value of other re- 
sources. In 1928 the quantity severed was made 
the basis for the levy. The present rates on the 
various resources are as follows :*? 


Timber, 7 to 26 cents per 1,000 feet, log scale. 

Turpentine (crude gum), 10 cents per bbl. of 400 
lbs. 

Oil, 4 to 11 cents per bbl. of 42 gals. 

Gas, 0.2 cents per 1,000 cu. ft., at 10 oz. pressure. 

Salt, 4 cents per ton. 

Coal, lignite, ores, 5 cents per ton. 

Marble, 10 cents per ton. 

Stone, gravel, shells, 114 cents per ton. 

Sand, 1 cent per ton. 

Salt content of brine used in manufacturing, 0.5 
cents per ton. 

Sulphur, 27 cents per ton. 


The tax is collected quarterly by the local tax col- 
lectors and paid into the state treasury. Each per- 
son or business liable for the tax is required to 
submit a sworn statement within 30 days after the 
end of each quarter showing the quantity of the dif- 
ferent products severed. 

The severance tax is in addition to the ad valorem 
tax but in valuing oil and gas lands and land having 
deposits of sulphur, the fact that such lands produce 
oil and gas or sulphur shall not be taken into con- 
sideration in fixing the assessment. The relief of 
these deposits from property taxation in reality ex- 
empts the greater part of the mineral wealth of the 
state. In 1928, 80 per cent of the severance tax was 
derived from oil and gas. 


Minnesota 


In Minnesota special mine taxation has been tried 
over a long period of time. The earliest attempt to 
apply a special tax to iron ore dates back to 1881. In 
that year a special tax of 1 cent per ton was placed 
on all iron ore mined in the state, such tax being in 
lieu of all other taxes on mining property.** 

At the present time the iron ore mining industry 
is subject to two different taxes each of which im- 
poses an extra or “super” tax. For the ad valorem 
tax the ore deposits and mined ore are assessed at 
50 per cent of full value which is the highest rate 

31 Constitution of 1921, Art. X, sec. 21. 


82 Dart, Louisiana General Statutes, 1932, secs. 8523, 8544, and 8549. 
33 Report of the Minnesota Tax Commission, 1924, pp. 91 and 92. 
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applied to any property. Agricultural real estate, 
machinery, etc., are assessed at 3314 per cent of full 
value, urban land and tmprovements at 40 per cent, 
and personal property at 25 per cent of full value. 
The valuation of the iron ore properties for the ad 
valorem property tax is based on a scientific appraisal 
of the unmined ores made by the State Tax Com- 
mission. The tonnage estimates based on the data 
from test drillings are subject to yearly revision. 
The valuation is fixed from estimated profits per ton 
on the ore. Such future profits which are thus cal- 
culated are discounted over the expected life of the 
mine. For 1932 the unmined iron ore was estimated 
at 1,267,160,034 tons and assessed at $228,406,057.** 
The mining industry is subject to a 6 per cent 
occupation tax and a 6 per cent royalty tax. The 
occupation tax is based on a value determined by the 
State Tax Commission which is found by deducting 
from the price of the ore at the Lake Erie points the 
cost of developing the ore body allocated to the one 
year, the cost of mining, beneficiating and shipping, 
the royalties paid and the ad valorem tax on the ton- 
nage mined. The mining companies are required to 
make annual reports giving under oath the informa- 
tion requested by the Tax Commission. The rail- 
way companies are directed to make semi-annual re- 
ports to the Commission giving the tonnage received.*° 
The royalties ranged from 12.5 cents to $1.25 a ton 
and from 1923 to 1927 averaged about 45 cents.*° 
The 1928 report of the State Tax Commission rec- 
ommended that the taxable value of ore be reduced 
from 50 to 3314 per cent of full value. The report 
stated that “we believe that the tax exactions re- 
quired of mining property are relatively greater than 
those required of any other class of property; that 
taxes on the mining industry are not only burden- 
some, but unreasonably oppressive, and eventually 
will react to the disadvantage of the entire state.” *7 


Table X 


APPROXIMATE AMOUNT OF STATE AND LOCAL TAXES 
PAID BY THE eae on IN MINNESOTA, 
1925 ° 1931 








Ad Valorem Average Tax 

Taxes, State Occupation Royalty aTon Total 
Year and Local Taxes Taxes of Ore Taxes 
1925........ $18,570,829 $ 2,316,432 $ 845,072 $ .578 $21,732,333 
1926 17,267,679 2,725,312 910,636 502 20,903,627 
1927 17,342,382 2,183,308 20,442,515 
1928 16,844,349 2,466,257 20,190,126 
1929 17,251,700 3,786,352 22,082,748 
1930 . 17,085,645 2,782,361 921,167 -573 20,789,173 
B9eL.. wos WOO eeee 1,383,145 649,804 1.015 18,650,166 

Source: Reports of Minnesota Tax Commission. 





916,825  .560 
879,520 524 
1,044,696 471 





Michigan 


Michigan was probably the first state to depart 
from the custom of applying the regular tax laws 
to mines. In 1846 that state placed a tax upon the 
gross values of the products of the iron and copper 
mines. A tonnage tax was imposed on coal, iron 
ore, and smelted copper in 1853.%* 

At the present time Michigan levies a severance 
tax of 2 per cent of the gross cash market value on 
the production of oil and gas. The taxable value 

‘is to be computed at the time and place of severance. 

* Ibid., 1932, p. 13. 

35 Mason’s Minnesota Statutes, 1927, Vol. I, secs. 2373-2389. 


3% Report of Minnesota Tax Commission, 1928, p. 127. 
8 Thid., p. 141. 
38 


. E. Young, Mine Taxation in the United States, University of 
Illinois, Studies in the Social Sciences, Vol. 5, no. 4, p. 37. 
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A monthly report is required of each producer giving 
the amount and value of the production and the name 
and location of the person, place, or institution to 
whom or to which delivery was made. The sever- 
ance tax is in lieu of all other state or local taxes 
“upon the oil or gas, the*property rights attached 
thereto or inherent therein, or the values created 
thereby.” The machinery and improvements used 
in the development or operation of the properties are 
not exempt.*® 


Iron ore production in Michigan does not bear any 
special severance taxes. The mines are appraised 
scientifically for assessment by the geological staff 
of the Department of Conservation. The valuation 
is based on the ore reserves and the estimated profits 
from mining. The expected profit for the ore that 
is to be taken out is arrived at by determining the 
profit per ton during the past five years and using 
this experience as a guide for future earnings.‘ In 
1928 the ore reserves were estimated at 173,653,533 
tons and valued at $93,597,000. 


The total state and local taxes, the average tax 
per ton of ore produced, and the ratio of taxes to 
net profits in various years is given in Table XI. 


Table XI 
TAXES ON IRON ORE MINING IN MICHIGAN, 1925 to 1929 





Percentage 
Average Tax Taxes Are 
Per Ton of Net Profits 


Total State and 
Year Local Taxes 





eae ae ee. $3,687,674 $0.254 27.59 
1926 3,975,012 261 28.50 
1927 ... ested 3,878,600 257 29.54 
1928 “areas 3,568,767 261 28.50 
1929 “eee 3,707,698 -240 19.28 


Source: Roy G. Blakey and Associates, Taxation in Minnesota, pp. 





255-257. 











Montana 


The importance of the mining industry in Mon- 
tana induced the delegates who drew up the consti- 
tution in 1889 to make special provisions for taxing 
mining property. Under these provisions and sub- 
sequent legislation mines are assessed by the county 
assessors at the price paid the government for the 
land which ranged from $2.50 to $20.00 an acre. Im- 
provements and machinery are assessed and taxed 
at 30 per cent of full value. In addition the net pro- 
ceeds of the mines are assessed annually by the State 
Board of Equalization at 100 per cent. All real 
estate other than mineral property is assessed at 30 
per cent of full value. The net proceeds are deter 
mined by deducting from the gross receipts the direct 
costs including royalties, labor, supplies, repairs and 
replacement of machinery, transportation and mar- 
keting costs, depreciation, etc.*' Royalties are as- 
sessable in the name of the mine owner at the actual 
receipts. 

In addition to the taxes paid on these assessments 
license taxes are levied amounting to 5 cents per 
ton on coal mined, 2 per cent of the value of all oi! 
produced, 4 cents per barrel on cement manufactured. 
and 5 cents per ton on plaster manufactured. Metal 
mine operators are taxed at the following rates 00 
the market value of the metals produced.*” 

% Compiled Laws of Michigan, 1929, 3604-3610. 


Report of the State Tax Commission, 1927-1928, p. 119. 


*t Report of the State Board of Equalization, July 1, 1928, to June 30. 
1930. p. 21. 


“Tbid., p. 22. The average price quotations for the metals in the 
Engineering and Mining Journal are used to arrive at the market value. 
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Gross Production Tax Rate 
ie er Exempt 
i oo » » «dit a ee Cone 0.25 per cent 

250:000- 400,000 ©) cic. ee ae ake: 0.5 per cent 

Po SS ne 0.75 per cent 

Bo) ee ee 1.00 


Oklahoma and Texas 


Oklahoma has a very lucrative severance tax. The 
rate is 3 per cent of the gross value of the production 
of petroleum or other crude or mineral oil and natural 
gas and 0.5 per cent of the gross value of asphalt, 
and of ores bearing lead, zinc, jack, gold, silver, and 
copper.** The present act, which has been in force 
since 1916, provides that quarter-annual reports shall 
be made by the producer giving the location of the 
well or mine, the kind and amount of production, and 
the actual cash value of the output for the preceding 
quarter at the place of production. 


Table XII 
LICENSE TAX RECEIPTS ON MINERAL PRODUCTION IN 
MONTANA 
(The fiscal year ends June 30) 








Cement and Metal 





_Year Coal Tax Oil Tax Plaster Tax Mines Tax 
1025-9006) © 3. costs cs $153,285 $178,581 $ 9,906 $443,026 
1926-1927 ..... 160,652 174,071 16,362 417,056 
1927-1928 175,050 127,364 8,173 340,056 
ee 183,401 157,020 26,749 368,695 
1020:1930 ......... 166,099 148,463 19,634 555,452 
1930-1998 jk 145,217 a ee eens 231,853 
1931-1932 PER. pete 123,444 ll Sel 105,402 
_Source: State Board of Equalization. 





The payment of the above taxes exempts the wells 
and mines and their improvements from all other 
taxes. The law states that the payment of this tax 
is “in full and in lieu of all taxes by the state, coun- 
ties, cities, towns, townships, school districts and 
other municipalities upon any property rights at- 
tached to or inherent in the right to said minerals, 
upon leases for the mining” of the various minerals, 
and “upon the machinery, appliances, and equipment 
used in and around” any well or mine. 


The tax is not intended to place a heavier burden 
on the oil and mineral industry than is borne by other 
industries in the State. Perhaps the tax is lower in 
some instances than on other property.“ 

The state of Texas levies severance taxes which 
are called privilege or occupation taxes on the pro- 
duction of sulphur, oil, and natural gas. The rate 
on sulphur is $.75 a long ton. Producers of sulphur 
are required to report the amount of the production 
to the State Comptroller and to pay the tax quar- 
terly.“® The tax on sulphur was 2 per cent of the 
market value of the production from 1923 to 1930. 
During the latter year the rate was changed to $.55 
along ton and advanced in 1931 to $.75. The present 
rate of $.75 is equivalent to approximately 4 per cent 
of the market value. 


An occupation tax is levied on petroleum, min- 
eral, or other oils taken from the earth at the rate of 
2cents a barrel or 2 per cent of market value which- 
‘ver is higher. The tax is payable monthly under 
penalty of 10 per cent. Both producers and pur- 
‘hasers are required to file reports with the Comp- 
troller by the 15th of each month showing the 


ee 
“Bunn, Compiled Statutes of Oklahoma, 1921, Vol. II, sec. 9814. 
P nformation from State Tax Commission, September 7, 1933. 
*General Laws, 1931, Ch. 212, sec. 1-40A. 
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amount of oil produced and/or sold during the pre- 
ceding month. All transportation companies are di- 
rected to keep records by months of all oil handled 
and to open these records to the Comptroller or sub- 
mit reports when requested. The tax is paid by the 
purchaser if the oil is sold during the month in which 
it is produced, otherwise the producer pays the tax.*® 

The tax on gas is for the privilege of producing 
or importing natural gas into the state, and is levied 
only one time on any gas regardless of the number 
of sales. If the gas is imported the tax applies to the 
first sale in intrastate commerce, with the provision 
that if the state from which the gas is imported 
levies a severance, occupation or excise tax no fur- 
ther tax shall be collected.* 

The above taxes are in addition to all other taxes 
of the state. The assessment laws require that all 
mining property including mines and minerals be as- 
sessed for taxes at “true and full value” which is 
interpreted to be the fair market value for cash. 
Mineral property is all valued by local assessors 
with no legal provisions made for careful or scien- 
tific assessment of mineral resources. According to 
the State Comptroller the severance taxes in Texas 
are not intended to place a heavier burden on the 
mining industry than is borne by other industries of 
the state.** 

Texas also levies a flat rate license tax for the 
privilege of removing mussels, clams, and shells. 
The receipts from this tax are small and used largely 
for dredging. 


West Virginia 


The state of West Virginia levies a gross sales 
tax a section of which has the characteristics of 
a severance tax. The rates on the gross proceeds 
from the sale of natural resources are as follows: coal 
1 per cent, oil 3 per cent, natural gas (in excess of 
$5,000) 6 per cent, limestone and sandstone 1.5 per 
cent, sand, gravel, and other minerals 3 per cent, 
timber 1.5 per cent and other natural resources 2 per 
cent. An annual exemption of $25 in amount of tax 
computed to each person is allowed. Reports and 
tax payments based on estimates are made quarterly 
but these are supplemented by final annual reports.*® 
The gross receipts taxes are in addition to the ad 
valorem taxes levied on minerals and mineral prop- 
erty. The yield of the tax on minerals is given be- 
low. 


Table XIII 


COLLECTIONS OF THE GROSS RECETPTS TAX ON MINERALS 
IN WEST VIRGINIA 











Coal Oil Clay 

Year Production andGas andStone Timber Total 
 Raanacagnanes $ 731.819 $ 199,851 $ 24,954 ...... $ 956.625 
ee 969,730 152,276 29,261 $ 5,418 1,156,685 
aa 1,182.676 705.551 31,851 25,372 1,945,450 
ea 1,022.010 615,535 30,232 30,190 1,697 ,968 
3 eee 945,764 520,530 29,567 31,958 1,527,819 
‘ee 925,819 519,870 31,467 32,114 1,509,368 
PE Cae ~ “acme ne” skicnitntn eRe cams-eee.) -ceasetaiens 1,190,308 
aE RS ORM 9 Gt Shee eR eee ce ee Se 





883,878 





Other States 


Many of the western mining states assess the 
mineral production for ad valorem taxes instead of 


46 General Laws, 1933, Ch. 162, secs. 1-9. 
47 General Laws, Regular Session, 1931, Ch. 73, sec. 1. 


# Information from Mr. George H. Sheppard, Comptroller, August 18, 
1933. 


* Extraordinary Session Laws, 1933, Ch, 33, secs. 2a, 3, and 4, 
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appraising the mines and mineral deposits. The val- 
uations are made by a central agency such as the 
State Tax Commission. 


The laws of Idaho, Nevada and New Mexico are 
similar. The assessment for the ad valorem tax in- 
cludes the annual net proceeds of the mine plus the 
machinery, property and surface improvements.® In 
Idaho the price paid to United States for the land 
and the surface value of the land are added to the 
assessment.*! The New Mexico law likewise in- 
cludes the surface value of the land and directs the 
Tax Commission to appraise the non-productive 
mines and those which do not produce above cost.** 


In Colorado the metalliferous mines are assessed 
at one-fourth of the gross proceeds or the net pro- 
ceeds whichever is larger and the surface improve- 
ments and machinery. Mines which are not produc- 
ing or have gross receipts below $5,000, or mines 
producing iron, coal, asphaltum, and quarries are ap- 
praised at full value without reference to produc- 
tion.» The laws of Wyoming provide for the 
assessment of the gross product of the mines in 
addition to the assessed value of the surface improve- 
ments but in lieu of the taxes upon the land.™ 


The mines in Utah have been divided into two 
groups, the metalliferous and the non-metalliferous. 
The latter are taxed on an assessment of their de- 
posits as property. The machinery and improve- 
ments of all mines are likewise valued in the manner 
accepted for the appraisal of such property wherever 
used. The non-metalliferous mines bear a flat as- 
sessed valuation of $5.00 per acre, and three times 
the annual net proceeds, in lieu of an appraisal of 
the ore deposits.*® 


Pennsylvania levied a severance tax on anthracite 
coal from 1921 to 1931. For eight years the rate 
was 1.5 per cent of the market value of the coal.* 
The tax was not renewed after 1931 in spite of the 
sizable yield which exceeded ten million dollars in 
1928. The State Tax Commission, in 1927, favored 
placing mineral lands in a special class for taxes and 
favored a tax on output rather than taxing coal in 
the veins, but it did not approve of the existing an- 
thracite sales tax.*’ 


és — Nevada Compiled Laws, 1929, secs. 6481, 6578, 6583, and 


51 Tdaho Code, 1932, secs. 61-2301 and 61-2302. 
5S. New Mexico Statutes, 1929, secs. 141-505. 
—* Mills Annotated Statutes, 1930, secs. 6260-6264 and 
6268. 
5 Wyoming Revised Statutes, 1931, secs. 115-601 and 115-603. 
oe of the Tax Revision Commission of the State of Utah, 1929, 
Dp. 
5% Purdon’s Pennsylvania Statutes, Title 72, sec. 2501. 
A Final Report of the Pennsylvania Tax Commission, 1927, pp. 42, 43, 
47-49, 
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At the present time Pennsylvania, Ohio, Indiana, 
and Illinois, which are leading coal producing states, 
tax mineral property in the same manner and at the 
same rate as other property. In Kentucky no spe- 
cial treatment is given to mineral property other than 
oil. 


Summary of Severance Tax Collections 


Table XIV shows the annual yields of the sever- 
ance taxes as levied in the various states since 1924. 
These figures do not include the ad valorem property 
tax payments, and must not be interpreted as meas- 
uring the total tax burden on the industry. 


PART V 


A Suggested Mineral Tax Policy for 
Alabama 


SURVEY of governmental activities shows 

that the insistent demand for revenues will 
continue. These revenues consume a large percen- 
tage of the national income and emphasize the im- 
portance of fair and equitable taxation. Two well 
established principles are that taxes should be levied 
either in proportion to ability to pay or according 
to the special benefits provided. Theoretically the 
property, franchise, and income taxes measure abil- 
ity for the mining industry just as well as for any 
other industry. A question arises under the benefit 
principle. 

The advisability of taxing mining companies for 
the privilege of removing the exhaustible resources 
of the state for private profit has not been estab- 
lished. One of the most authoritative answers was 
given by a special committee on mine taxation of 
the National Tax Association. This committee con- 
tended that mineral property should pay the same 
rate of tax as other real estate and that it should be 
levied and collected in the same way.** Experiences 
in Alabama and other states have demonstrated that 
it is difficult if not impossible to apply the same meth- 
ods to mineral property. The difficulty arises in se- 
curing a dependable physical appraisal ‘and a reliable 

valuation of mineral resources. A review of the prac- 
tices elsewhere will help in formulating a policy for 
Alabama. 


A Review of Methods of Mineral Taxation 


Minnesota assesses mineral property at a higher 
per cent of its true value than any other property. 
The state levies in addition an occupation and a roy- 


3% Proceedings, N. T. A., 1920, pp. 405-412. 





Table XIV 


SEVERANCE TAX COLLECTIONS BY STATES 




















State 1924 1925 1926 1927 1928 1929 1930 1931 1932 
Alabama ............. $ 588,733 $ 595,127 $ 620,312 606,493 752,537 752,923 718,423 520,641  $ 296,058 
SE. ois ksiges bse 1,098,364 1,623,023 1,838,952 586.070 : 888,665 : 872,969 : 628,373 : 289,974 243,891 
Kentucky ............ 139,501 137,852 121,296 158,083 101,239 129,670 306,296 71,239 50,924 
Louisiana ...... i tees 1,311,350 1,648,512 1,335,168 1,620,688 1,472,004 2,392,796 2,130,996 1,896,514 
DE Sar segs gaieeso Pigg wakes Wace) | ia eee Ph fats og ans gS aS * 137,768 
Minnesota eae 3,755,560 3,161,504 3,635,948 3,100,133 3,345,777 4,831,048 3,703,528 2,032,949 
ME oid drsid'uo acd + 4 303,369 617,729 774,892 751,779 642,470 709,116 870,014 462,169 279,696 
Oklahoma ............. 7,493,151 8,288,335 9,928,654 12,102,426 10,264,787 9,647,879 10,010,345 6.552,668 4,108,855 
Texas .......... mo 4,393,629 5,059,483 5,747,267 5,990,184 5.062.584 6,854,378 7,173,180 4,583,847 5,873,834 
West Virginia ......... 1,339,574 956,625 1,156,685 1,945,450 1,697,968 1,527,819 1,509,368 1,190,308 883,878 


Sources: State Tax Commissions’ or other official reports. The figures are for fiscal years and do not coincide with the calendar year in some 


instances. 


* Collections for two years, 1931 and 1932. The tax for the year ending June 30, 1933, was $117,504. 
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alty tax on the value of the mineral output. In this 
way there are two extra tax burdens on mining 
property. The Tax Commission and disinterested 
students at the University of Wisconsin consider 
the tax excessive. 


Alabama, Arkansas, Texas, and West Virginia 
levy the same ad valorem tax on mining property 
as on other property according to law and in addition 
have a special severance or production tax on min- 
erals. 

Louisiana and Oklahoma have severance taxes 
which are in lieu of a part of all of the ad valorem 
taxes. In Louisiana the severance tax is levied on 
all resources extracted ; but only oil, gas, and sulphur 
deposits are exempt from the ad valorem tax. In 
Oklahoma the severance tax is in lieu of all ad va- 


lorem taxes on mines and wells and their improve- 
ments. 


Kentucky and Michigan have severance taxes 
which apply only to oil, leaving other mineral prop- 
erty to be assessed for taxation in the regular way. 
The payment of the severance tax in Michigan is in 
lieu of both county and state taxes on the oil and 
gas and property or lease rights attached thereto. 
In Kentucky the severance tax exempts the wells 
from state and county taxation. 


The essential feature of mine taxation in a group 
of western states, including Colorado, Idaho, Mon- 
tana, Nevada, New Mexico, Utah, and Wyoming, is 
the assessment of mineral production for ad valorem 
taxes instead of valuing the mines and mineral de- 
posits. All of these states follow the general prac- 
tice of assessing either the gross or the net proceeds 
of the producing mines plus the machinery, supplies 
and surface improvements. Montana has a license 
tax on mineral production in addition to the prop- 
erty tax. 

This summary shows a wide variety of methods 
and policies employed in mine taxation. A part of 
the differences are explained by natural conditions. 
Some form of production tax for oil and gas. has 
special merit because of the impossibility of locating 
and valuing such deposits for taxation. The pro- 
ceeds tax of the western states is suitable for metals 
such as gold, silver, lead, and copper, the deposits of 
which are very valuable but so irregular and uncer- 
tain that the unmined ores can not be valued. A 
mineral deposit may be satisfactorily appraised for 
taxes only if it is stationary and definitely located 
so that its quality, quantity, and approximate cost 
of removal may be calculated. The deposits of coal 
and iron, which are the leading minerals of Alabama 
meet these requirements to a considerable degree. 

In view of these facts the production or severance 
tax on oil and gas as levied in Kentucky, Louisiana, 
Michigan, Oklahoma and Texas and the net proceeds 
tax applicable to the metalliferous mines of the west 
are not comparable to the severance tax in Alabama. 
The occupation and royalty taxes of Minnesota and 
the privilege tax in West Virginia are the only taxes 
levied under conditions comparable to Alabama. 
Minnesota has rich, easily accessible deposits of iron 
ore which give a monopoly position that is not seri- 
ously hindered by very heavy taxation. From the 
standpoint of state finances it is important to con- 
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sider that ore from Minnesota is shipped out of the 
state to be melted and is not subject to further taxa- 
tion, but that the Alabama ores go largely to furnaces 
within the state. In the latter case the iron and 
steel industry with tax paying ability is dependent 
on the ore supply. 


The West Virginia tax on the gross sales of nat- 
ural resources is part of a gross sales or turnover 
tax which is general in scope. Mineral resources 
bear a heavier tax burden than most other indus- 
tries. The 90 to 95 per cent of the coal which is 
sold outside the state *® is taxed 1 per cent of the 
value of the coal at the mine. West Virginia has 
forged ahead in coal production and successfully 
markets her coal in competition with that from 
other states. All of the leading producing states, 
except Alabama and West Virginia, tax coal mines 
just as other property. 


Application of the Property Tax to Minerals in 
Alabama 


Before drawing conclusions concerning the Ala- 
bama severance tax the present application of the 
ad valorem tax to mineral deposits and mining prop- 
erty must be reviewed. Property is assessed in 
Alabama by county tax assessors who are elected 
by popular vote and hold office for four years.® 
During the period specified for assessing property 
the taxpayers are required to appear before the as- 
sessor or his deputy and give under oath a complete 
list of the property possessed. The taxpayer is asked 
to estimate the fair market value of his property 
but not under oath. After this information is col- 
lected the law requires the assessor to determine a 
fair and reasonable market value for each item of 
property. The Tax Commission may serve in an. 
advisory capacity with the tax assessors in assessing 
and valuing property. 

When the task is completed the assessor notifies 
the board of review, which is a county board com- 
posed of the members of the court of county com- 
missioners and the tax assessor. This board is 
charged with the duty of reviewing the work of the 
assessors, hearing complaints, and correcting the as- 
sessed values. Any taxpayer may take an appeal 
from the action of the board of review to the circuit 
court of the county. From the judgment of this 
court appeals may be made to the court of appeals 
or to the supreme court. 


No special provision is made by the laws of the 
state for assessing mineral property. The county 
assessor has no definite information of the mineral 
resources. If he makes an estimate which is not 
satisfactory to the owner all the owner has to do is 
deny the accuracy and demand proof which the as- 
sessor cannot furnish.* 


To determine the actual assessment practices em- 
ployed in the mining area the assessors were inter- 
viewed in Jefferson, Walker, and Tuscaloosa Coun- 
ties. These counties produce from 80 to 85 per cent 
of the coal and between 90 and 95 per cent of the 


’* 8 Roy G. Blakey, Taxation in West Virginia, 1930, p. 220. 


* Revenue Laws, 1929, p. 56. 


61 John S. Mooring, The Severance Tax in Alabama, 1925. (Unpub- 
lished. ) 
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iron ore output of the state. Assessments in each 
of the counties are made from reports of the tax- 
payer submitted to the ’office of the tax assessor. 
No one from the assessor’s office visits the property 
in question. In Jefferson County, which leads in 
mineral output, the properties are assessed in lump 
sums with no separate values given for lands or im- 
provements. An official with 12 years’ experience 
estimated that mineral deposits were included in the 
assessment at about $5 an acre. 


The assessed value of a long list of mineral prop- 
erties reviewed in Tuscaloosa County ranged from 
$.10 to $17.50 an acre for mineral rights. Mineral 
rights are listed separately when ownership of such 
rights is separate from ownership of the surface. 
The most frequent valuation is from $2.50 to $4.00 
for mineral rights and about the same for thé sur- 
face. The highest assessment was on a small acre- 
age of iron ore deposits. The average valuation for 
coal lands is $7 to $8 an acre according to the tax 
assessor’s opinion. The coal deposits of such lands 
probably total 20 or 30 feet in thickness. 

The Walker County Tax Assessor stated that 108 
sections of coal lands in that county are assessed 
at $15 an acre of which $12 an acre is the valuation 
placed on mineral rights. This land is timbered 
and often the timber is valuable enough to justify 
the entire assessment. Beneath the surface are four 
or five seams of coal with a combined thickness of 
at least 20 feet. The best coal lands of the county 
with six seams of coal were assessed at $20 an acre 
for mineral rights before 1931. The valuation of 
mineral property was about 20 per cent lower in 
1932. 

The assessing officials in two of the counties 
were convinced that mineral property was greatly 
‘ underassessed and were in favor of some means 
whereby the valuations could be placed on a more 
equitable basis. In the other county the assessor 
considered that the mining companies were assessed 
as heavily as other property holders. In each coun- 
ty the sale prices were considered useless in fixing 
the valuation because very few properties were sold. 
The majority of the mineral land is owned by a few 
corporations. The assessors recognized that they 
must accept the valuation placed on the property by 
the owners since they had no way of arriving at a 
figure of their own. In two counties certain corpo- 
rations were complimented on their fairness and on 
the reasonable values which they reported. 


It is the general view of informed people of the 
state that mineral lands are underassessed. The 
advisability of taxing unworked lands is widely 
questioned. The owners frequently do not have any 
exact information concerning the value of the de- 
posits. The land is simply held in reserve and in an- 
ticipation of possible future needs. 

Recently the assessed valuation of some mineral 
property in Walker County was reduced by the 
court because it was non-productive. The invest- 
ment value was not recognized. This low mineral 
valuation is not satisfactory. Mine owners compete 
for lower valuations. Other property owners are 
disgruntled because of the alleged low taxes on min- 
eral property when the law requires uniformity. 
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Recommendations 


No detailed program is presented here but some 
suggestions are given for consideration which are 
worthwhile if they attract attention to the problem 
involved. 


The mining industry ican be taxed on a parity 
with other industries. A small tax of a fraction of a 
cent a ton should be levied on coal and iron ore mined 
to cover the cost of mine inspection and other sery- 
ices chargeable directly to the industry. This should 
not be considered a revenue measure. 

The legislature should place the duty of assessing 
mineral property in the hands of the State Tax Com- 
mission. The assessment may be made in one of 
two ways. In either instance the surface value of 
the land and improvements should be assessed sepa- 
rately from the minerals. The preferable procedure 
would require a complete survey of the mineral re- 
sources of the state by the State Geological Survey 
or by expert engineers working under the direction 
of the Tax Commission or both. Sucha study would 
involve test drills and analyses to determine the 
quality and quantity of the mineral deposits. The 
original survey could be completed within 2 or 3 
years and after the original work was recorded a 
small competent staff could continue to review and 
correct the estimates in the light of tonnage re- 
moved, and discovered, and the changing industrial 
requirements for minerals. The unmined tonnage 
might be valued at the beginning on a royalty basis 
with allowance for the time expected to pass before 
removal. Careful studies of costs and prices from 
year to year would supply data for correcting or 
changing the basis of the valuation. 

As an alternative the gross value of the products 
may be ascertained for ad valorem taxation in lieu 
of the minerals and mineral deposits. This plan 
would have some advantage along with several dis- 
advantages. The fall in proceeds during some years 
might interfere with local revenues. The fluctua- 
tions would be much greater than under a property 
appraisal. For the assessment of non-producing 
mines and for minerals other than coal and iron it 
would still be necessary to rely on the physical ap- 
praisal method. 

A very real problem in mine taxation is to tax 
mineral property on a parity with other property. 
This can hardly be done on a production basis un- 
less other property is assessed the same way. If 
the assessment is based on output excellent mineral 
lands may be held out of production and thereby es- 
cape taxation. It is true that such property does 
not yield anything, but the same may be said of a 
vast amount of urban and rural real estate. The ar- 
gument that no one can tell the value of mineral 
deposits until they are mined may be valid but ina 
state like Alabama where the seams of coal and iron 
ore are generally regular, a close approximation may 
be had. This argument against the tax may be ap- 
plied more appropriately to the ad valorem property 
tax in general. 

If neither of the above proposals meets approva' 
the other possibility as a temporary measure is the 
continuance of the severance tax and the exemption 

(Continued on page 206) 
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HE revenue bill was subjected to detailed re- 
T modeting in the Senate, embodying more than 

one hundred amendments of the House bill 
(H. R. 7835).1. Although the primary purpose of the 
measure as originally drafted—that of closing loop- 
holes in the present law—was not altered, the amend- 
ments include increased surtax rates in the income 
brackets below $32,000, an “emergency” tax of 10 per 
cent in addition to that computed at the normal tax 
and surtax rates, increased estate tax and gift tax 
rates, the imposition of capital stock and excess 
profits taxes, full publicity of tax returns, and many 
other important changes. 

Partly compensating for the tax boosts are the 
elimination of the excise taxes on soft drinks and 
use of boats, reduction of the stamp tax on sales of 
produce for future delivery, and exemption from tax 
of furs sold by the manufacturer for less than $20 
and of jewelry selling for less than $25. 


Corporation Income Tax Rates 


O change was made in the normal income tax 
rates applicable to corporations. As under the 
Revenue Act of 1932, where the return is for a single 
corporation, the rate is 1334 per cent. In the House 
bill the filing of consolidated returns is permitted, 
but on such returns the tax rate is increased to 1534 
percent. The privilege of filing consolidated returns 
was eliminated by the Senate. 

Section 26 of the 1932 Act, relating to credits 
against net income of corporations for amounts re- 
ceived as interest on United States obligations, was 
omitted from the bill as passed by the House. The 
Senate replaces this provision in substantially the 
same form with the additional provision for credit 
against net income of amounts received as interest 
upon obligations “of corporations organized under 
Act of Congress which is allowed to an individual 
as a credit for purposes of normal tax” by Section 25 
(a)(2) or (3).”—Secs. 26, 201, 203, 204. 

The provisions imposing a penal tax on corpora- 
tions other than holding companies for improper 
accumulation of surplus were rewritten by the Sen- 
ate Finance Committee to provide for a graduated 
surtax on the “adjusted net income” of corporations 
improperly accumulating surplus. A tax of 25 per 
cent of the amount of the adjusted net income not in 
excess of $100,000, plus 35 per cent of such income 
in excess of $100,000 is proposed. “Adjusted net 
income” for the purpose of this tax is defined as the 
net income (ordinarily taxable net income) increaséd 
by the amount of the dividend deduction allowed 
under Section 23(p), but diminished by the amount 
of dividends paid during the taxable year—Sec. 102. 


Income Tax Rates on Individuals 


HE normal tax on individuals is a single rate 
of 4 per cent on “net income”? in excess of the 
credits and exemption provided in Section 25. Fol- 
lowing is the schedule of rates on “surtax net in- 
come,’ which is all “net income”? in excess of 





_ 1A report of the bill as passed by the House appeared in the March 
issue of THe Tax MaGaziIne, beginning at page 122 

2““Net income” as defined by Section 21 means the gross income com- 
puted under Section 22, less the deductions allowed by Section 23. 


The Senate Draft of the Revenue Bill 


personal exemption and credit for dependents (Sec. 


12): 


Per Cent Per Cent 
$ 4,000-$ 6,000 .......... 5 | $56,000-$ 62,000 ........ 33 
[i Z 62,000- 68,000 36 
S000- T0000: ............ 8 68.000- 74,000 ......:. 39 
10000-12000 ......5... 9 74,000- 80,000 ........ 42 
12000--14.000 0... cs 10 80,000- 90,000 ........ 45 
14,000- 16,000 .......... 11 90,000- 100,000 ........ 50 
16,000- 18,000 .......... 12 | 100,000- 150,000 ........ 52 
18,000- 20,000 ..... ... 3S 1 TSOC00- 200000... 2... 53 
20:000- 22000 ......... 15 | 200:,000-° 300000 .......:: 54 
2Z000- 26.000 «2.20.05. 17. | 300,000-. 400,000... ..... .-).., 55 
26,000- 32,000 ..... 19 | 400,000- 500,000 ........ 56 
32,000- 38,000 .......... 21 | S0@000- 750000 ........ 57 
J0.000- 44.000 ..... 2. 5:. 24 | 750,000-1,000,000 ....... 58 
44:000- 50.000 >. 22... 5... 27 | 1,000,000 and over....... 59 
50,000- 56,000 ....... 30 


As previously indicated, the normal tax rate is the 
same as approved by the House, but indirectly equiv- 
alent to a rate change is the Senate committee’s 
amendment of Section 25 to increase the maximum 
earned net income credit allowable to $20,000. In 
the House bill the maximum to be considered as 
earned income is $8,000. The House provision that 
if a taxpayer’s net income is not more than $3,000, 
his entire net income shall be considered to be earned, 
was not changed. 


Capital Gains and Losses 


HE House plan of not taxing capital gains at a 
special rate and of recognizing the gain or loss 
from the sale or exchange by an individual of capital 
assets according to the length of time the property 
has been held was not altered, but a change was 
made in the percentages of the gain or loss recog- 
nized. In the following schedule the amendments 
approved by the Senate are shown in italics: 
100 per cent if the capital asset } as been held for not 
more than one year. 
80 per cent, for more than one year, but not more than 
two years. 
60 per cent, for more than two years, but not more than 
five years. 


40 per cent, for more than five years, but not for more 
than 10 years. 


30 per cent, for more than 10 years.—Sec. 117(a). 


The House schedule provides for a 40 per cent 
recognition on all assets held for more than five years. 

The graduated percentage of reduction of capital 
gains and losses does not apply in the case of cor- 
porations. However, capital losses sustained by cor- 
porations are allowed only to the extent of $2,000 
plus the capital gains. Under the present law there 
is no such limitation. The Senate Finance Com- 
mittee added the $2,000 relief. 

An exception to the loss limitation was approved 
by the Senate in the case of incorporated banks and 
trust companies, if a substantial part of their busi- 
ness is the receipt of deposits. If any such company 
“sells any bond, debenture, note, or certificate, or 
other evidence of indebtedness issued by any corpo- 
ration (including one issued by a government or po- 
litical subdivision thereof), with interest coupons or 
in registered form, any loss resulting from such sale 
(except such portion of the loss as does not exceed 
the amount, if any, by which the adjusted basis of 
such instrument exceeds the par or face value there- 
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of) shall not be subject to the foregoing limitation 
and shall not be included in determining the applica- 
tion of such limitation to other losses.” 

The new plan does not apply to stock in trade 
or property which would be properly included in the 
taxpayer’s inventory, or property held by the tax- 
payer primarily for sale to customers in the ordinary 
course of his trade or business. [Words in italics 
not in House bill. } 

Gains or losses from short sales of property, ac- 
cording to an amendment approved by the Senate, 
shall be considered as gains or losses from sales or 
exchanges of capital assets. Gains or losses attrib- 
utable to failure to exercise privileges or options to 
buy or sell property shall be considered as gains or 
losses from sales or exchanges of capital assets held 
for one year or less. The House had also considered 
gains or losses from short sales as in no case result- 
ing from capital assets, but this the Senate committee 
changed.—Sec. 117 (e). 


Personal Holding Companies 


HE surtax levy on personal holding companies 

is retained, but instead of a flat tax of 35 per 
cent on “undistributed adjusted net income”, as im- 
posed by the House, provision is made for two 
brackets. On such income not in excess of $100,000. 
the amended rate is 30 per cent, and on the amount 
thereof in excess of $100,000, 40 per cent. 

A subsection added by the Senate to Section 351 
provides that the tax imposed by this section and the 
penalty tax for improper accumulations of surplus 
imposed by Section 102 “shall not apply if all the 
shareholders of the corporation include (at the time 
of filing their returns) in their gross income their 
entire distributive shares, whether distributed or not, 
of the adjusted net income of the corporation for 
such year.” Any amount so reported is to be treated 
as a dividend received. It is further provided that 
“any subsequent distribution made by the corpora- 
tion out of earnings or profits for such taxable year 
shall, if distributed to any shareholder who has so 
included in his income his distributive share, be ex- 
empt from tax in the amount of the share so 
included.” 

In the bill passed by the House, Section 102 (b) 
provides that the term “personal holding company” 
means “any corporation (other than a banking or 
insurance corporation) if—”’ etc. As amended by 
the Senate [Section 351], the words within the 
parenthesis are “other than a corporation exempt 
from taxation under Section 101, and other than a 
bank or trust company incorporated under the laws 
of the United States or of any state or territory, a 
substantial part of whose business is the receipt of 
deposits and other than a life insurance company or 
surety company.” 

Subject to the parenthetical exception the term 
personal holding company as defined in the Senate 
draft of the bill, means any corporation if— 

(A) at least 80 per centum of its gross income for the 
taxable year is derived from royalties, dividends, interest, 
annuities, and (except in the case of regular dealers in 
stock or securities) gains from the sale of stock or securi- 
ties, and (B) at any time during the last half of the taxable 
year more than 50 per centum in value of its outstanding 


stock is owned, directly or indirectly, by or for not more 
than five individuals. For the purpose of determining the 
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ownership of stock in a personal holding company—(C) 
stock owned, directly or indirectly, by a corporation, part- 
nership, estate, or trust shall be considered as being owned 
proportionately by its shareholders, partners, or benefici- 
aries; (D) an individual shall be considered as owning, to 
the exclusion of any other individual, the stock owned, 
directly or indirectly, by his family, and this rule shall be 
applied in such manner as to produce the smallest possible 
number of individuals owning, directly or indirectly, more 
than 50 per centum in value of the outstanding stock; and 
(E) the family of an individual shall include only his 
brothers and sisters (whether by the whole or half blood), 
spouse, ancestors, and lineal descendants. 


The House included in the definition of a personal 
holding company, one which derived at least 80 per 
cent of its gross income for the taxable year from 
rents, but the Senate committee eliminated this. 

The surtax on personal holding companies has 
no effect on the determination of the amount of 
foreign taxes allowable under Section 131. 

As amended by the Senate, the term “undistrib- 
uted adjusted net income” means the adjusted net 
income minus the sum of: 

(A) 20 per centum of the excess of the adjusted net 


income over the amount of the dividend deduction allowed 
under Section 23(p); 


(B) A reasonable amount used or set aside to retire in- 
debtedness incurred prior to January 1, 1934; and 

(C) Dividends paid during the taxable year. 

The term “adjusted net income” is defined as the 
sum of: 

(A) The net income; and 

(B) The amount of the dividend deduction allowed 
under Section 23(p); minus the sum of: 

(C) Federal income, war-profits, and excess-profits 


taxes paid or accrued, but not including the tax imposed 
by this section; and 


(D) Contributions or gifts, not otherwise allowed as a 
deduction, to or for the use of donees described in Section 
23(0) for the purposes therein specified. 

The House definition of “undistributed adjusted 
net income” differs in that (1) 10 per cent instead 
of 20 per cent deduction is provided for in subdivision 
A, and the computation thereof does not involve the 
elimination of dividends, and (2) no provision is 
made for a deduction for a reserve to retire indebted- 
ness incurred prior to January 1, 1934. 

In the House definition, adjusted net income in- 
cludes interest on obligations of United States issued 
after September 1, 1917, which would be subject to 
tax in whole or in part in the hands of an individual 
owner, and there is allowed as a deduction losses 
from sales or exchanges of capital assets which are 
disallowed as a deduction by Section 117 (d). [Sec- 
tion 117 (d) provides that losses from sales or ex- 
changes of capital assets shall be allowed only to 
the extent of the gains from such sales or exchanges]. 


Exchanges and Reorganizations 


NDER present law the definition of reorganiza- 

tion is, in part, “a merger or consolidation 
(including the acquisition by one corporation of at 
least a majority of the voting stock and at least a 
majority of the total number of shares of all other 
classes of stock of another corporation, or substan- 
tially all the properties of another corporation).’ 
Confusion as to the interpretation of the rather in- 
definite parenthetical provision has enabled “more 
than 50 per cent and less than 80 per cent reorgant- 
zations” to be availed of for the purpose of reducing 
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tax liability. The House dropped the parenthetical 
clause without any substitution and thus left the 
situation even more obscure. The Senate Finance 
Committee put in what appears to be a solid leak- 
proof plug in the definition that a reorganization 
includes “the acquisition by one corporation, in ex- 
change solely for its voting stock, of at least 80 per 
centum of the voting stock and at least 80 per centum 
of the total number of shares of all other classes of 
stock of another corporation; or of substantially all 
the properties of another corporation.” — Sec. 112 
(g)(1). OD aateeien 

The term “a party to a reorganization” is amended 
to include “both corporations in the case of a re- 
organization resulting from the acquisition by one 
corporation of stock or properties of another.”— 
Sec. 112 (g)(2). 


Depreciation 


HE Senate, without debate, concurred with 

the House in depending upon stricter adminis- 
tration of depreciation allowances to prevent loss of 
revenue through that source. Already the Bureau 
of Internal Revenue in Treasury Decision 4422 * has 
inaugurated a new policy which places the burden 
of proof on taxpayers to sustain claimed deductions, 
and makes, further, the following definite limitation : 


The deduction for depreciation in respect of any de- 
preciable property for any taxable year shall be limited to 
such ratable amount as may be considered necessary to 
recover during the remaining useful life of the property the 
unrecovered cost or other basis. 


Hence, if depreciable property appears now to 
have a longer useful life than the period heretofore 
used as a basis for depreciation, the annual allow- 
able amortization of the undepreciated balance will 
be reduced.* 


Other Changes Affecting Income Tax Liability 


Annuities.—The bill as passed by the House provides 
that annuitants include in gross income a portion of the 
annual payments in amounts equal to 3 per cent of the 
cost of the annuity. The Senate committee approved the 
change from the present law, but allowed exemption where 
the aggregate amount received by the annuitant from all 
annuities is not more than $500 in one year.—Sec. 22 (b)(2). 


Contributions.—The deduction for contributions to or- 
ganizations organized and operated exclusively for religi- 
ous, charitable, scientific, etc., purposes is limited by the 
addition of a clause, “and no substantial part of the activities 
of which is participation in partisan politics or is carrying 
on propaganda, or otherwise attempting, to influence legis- 
lation.”—Sec. 23 (0)(2). 

Depletion.—The requirement in existing law that certain 
new owners of properties are bound to a depletion method 
chosen by a predecessor was eliminated by the House but 
was reinstated in the Senate’s draft of the bill in more 
general terms, to the effect that the chosen depletion meth- 
od follows the property even on disposition if the transfer- 
or’s basis follows the property, “directly or through one or 
more substituted bases.”—Sec. 114 (b) (4). 


Dividends from Foreign Corporations.—Dividends from 
foreign corporations, as under the House draft of the bill, 
are taxable in full to domestic corporations, and taxable 
at normal tax and surtax rates to individuals, regardless 
of how much business is done in the United States by such 
foreign corporations. Present law exempts entirely such 
dividends received by domestic corporations and exempts 


3 See page 197. 
*See statement from communication by the Secretary of the Treasury 
to Chairman Robert L. Doughton of the House Ways and Means Com- 
mittee in the March. 1934, issue of Tue Tax MacGaAZIne, on page 123, 
under the heading “Depreciation.” 
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from normal tax those received by individuals, if the for- 
eign corporation in the preceding three-year period earned 
more than 50 per cent of its gross income from sources 
within the United States. The House attempted to tax 
dividends received from earnings prior to March 1, 1913, 
or from increment in value before that time, but the Senate 
Finance Committee restored the exemption as in existing 
law.—Secs. 23(p), 25(a), 112(c) (2), and 115. 

Dividends from foreign corporations are treated as in- 
come from sources without the United States for the pur- 
pose of the credit for foreign taxes.—Sec. 119(a)(2)(B). 


Exempt Income Earning Expense.—The bill as passed 
by the House provided that expenses of earning wholly 
tax-exempt income are not deductible from gross income. 
The Senate committee changed this provision to allow the 
deduction in the case of expenses incurred i in earning tax- 
exempt interest. The House provisions are retained as 
to other types of tax-exempt income.—Sec. 24(a) (5). 


Fiduciary Returns.—A clerical change provides that 
under regulations issued by the Commissioner with the 
approval of the Secretary, a return made by one of two 
or more joint fiduciaries shall be considered sufficient 
compliance with the statute requiring the filing of fiduciary 
returns.—Sec. 142(b). 

A new section, numbered 517, amends Section 3467 of the 
Revised Statutes (U.S. C., title 31, ch. 6, sec. 192) so as 
to limit the tax liability of a fiduciary who pays any debt 
due by the person or estate for whom or for which he acts 
hefore he satisfies and pays debts due the United States 
from such person or estate to the extent of such payments. 
The amendment is made applicable in case of payments 
made after June 6, 1932. 


Foreign Taxes Credit—The House provided that the 
credit for foreign taxes should be just half of what is al- 
lowed under the Revenue Act of 1932. The Senate com- 
mittee restored the full credit—Sec. 131(b). 


Installment Obligations Disposition.—The amended bill 
provides that any gain or loss resulting from the disposi- 
tion of installment obligations shall be considered as re- 
sulting from the sale or exchange of the property in 
respect of which the installment obligation was received. 
This is important when considered in connection with the 
capital gains and losses special taxing provisions.—Sec. 
44(d). 

A Senate amendment makes a concession in the case 
of a taxpayer holding on December 31, 1933, installment 
obligations on capital transactions reported under Section 
44(b) originally maturing in the years prior to January 1, 
1934, but which have been extended or renewed so that 
they thereafter matured in 1934 or subsequent years. In 
such a case the taxpayer has the option of paying a tax on 
such installments when paid or otherwise disposed of at 
the capital gain rate in effect in the year of original ma- 
turity—Sec. 44(e). 

Interest Deduction.—A severe limitation was placed on 
the deduction of interest in the bill as passed by the House. 
Under the 1932 Act, no deduction is allowed for interest 
on indebtedness incurred or continued to purchase or 
carry tax-exempt securities or an annuity. The House 
provision provided further that no interest deduction shall 
be allowed on an indebtedness, “the proceeds of which” 
were used to purchase or carry tax-exempt securities. This 
provision was designed to disallow a deduction for interest 
paid on bank deposits where the deposits were invested 
in tax-exempt securities. A like provision was made in 
the case of insurance companies. A similar provision was 
made for disallowance of interest deductions where the 
proceeds of an indebtedness were used in_purchasing or 
carrying an annuity. Amendment by the Senate Finance 
Committee eliminates the restriction insofar as it would 
effect the deductibility of interest where proceeds of an 
indebtedness such as bank deposits are used to purchase 
or carry tax exempt securities. Since a new provision is 
made for taxing annuities, the provision of the 1932 Act dis- 
allowing interest deductions on indebtedness incurred or 
continued in connection with the purchasing or carrying 
of an annuity is omitted in the Senate revision as is also 
the provision inserted by the House in the case where the 


“proceeds” of an indebtedness are so used.—Secs. 23 (b), 
203 (a) (8). 
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Losses from “In-the-Family” Transactions.—The bill as 
passed by the House provides that losses from sales to a 
member of the family will not be allowed; nor will losses 
on sales between a corporatfon and a stockholder where 
such stockholder, including his family, owns more than 
50 per cent of the voting stock. The term “family” is 
defined as meaning brother and sister (whole or half blood 
relationship) spouse, ancestors, and lineal descendants. As 
amended by the Senate Finance Committee, the test, in- 
stead of being ownership of more than 50 per cent of the 
“voting stock,” is whether the individual owns more than 
50 per cent “in value of the outstanding” stock. The 
change reaches cases of those owning a majority in value 
of the stock of such corporations even though the control 
of the corporations may be in a few individuals who own 
a small amount of stock.—Sec. 24(a) (6). 


Trade or Business.—An addition to Section 48 provides 
that the term “trade or business,” whenever used in Title 
I, the income tax title, includes the performance of the 
functions of a public office —Sec. 48(d). 


Withholding in Case of Tax-Free Covenant Bonds.— 
This requirement is done away with, in the case of bonds 
issued on or after July 1, 1934. The requirement of with- 
holding tax, in the case of tax-free covenant obligations is 
limited, therefore, to those that were issued before July 1, 
1934. The Senate substituted ‘ ‘July 1,” for “Jan. 1,” con- 
tained in the bill as passed by the House.—Sec. 143. 


Amendments of Administrative Provisions 


Petitions to the Board of Tax Appeals——The House 
extended the period for filing appeals to the Board from 
60 days (present law) to 90 days. The bill as passed 
by the Senate retains the amendment and also, by further 
amendment, provides that legal holidays in the District of 
Columbia shall be not counted as the ninetieth day.— 


Sec. 272 (a). 


Statute of Limitations—An amendment to Section 275 
provides that in the case of a taxpayer who makes an 
honest mistake in omitting income in excess of 25 per 
cent of the gross income reported, the Government may 
assess the tax or begin a proceeding in court for the collec- 
tion of such tax at any time within five years after the 
return was filed.—Sec. 275 (c). 


Venue for Appeals from Board of Tax Appeals.—A new 
section, amending Section 1002 of the Revenue Act of 
1926, as amended, provides that, if the Commissioner and 
taxpayer agree by stipulation in writing, a decision of the 
Board of Tax Appeals may be designated to be reviewed 
by any circuit court of appeals or by the Court of Appeals 
of the District of Columbia. Otherwise, and only where 
the decision has been rendered after the date of the enact- 
ment of the new revenue law, review may be had either by 
the circuit court of appeals for the circuit in which is 
located the collector’s office to which the return of the tax 
in respect of which the liability arises was made, or if no 
return was made, then by the Court of Appeals of the 
District of Columbia. 


Estate and Gift Tax Amendments 


The Senate reduced the exemption for estate tax pur- 
poses to $40,000. On the net estate in excess of the 
exemption the tax begins at 1 per cent on the first $20,000 
and increases by brackets until a maximum of 60 per cent 
is reached on net estates of more than $10,000,000. The 
increased rates are imposed as a supertax, and hence no 
increase in credit is allowed for payment of state inherit- 
ance taxes. Under the present law the exemption is 
$50,000, with the tax increasing from 1 per cent on the 
first $10,000 in excess of the exemption to a maximum of 
45 per cent on estates over $10,000,000 


The gift tax rates approved by the Senate are three- 
fourths of those applicable to estates in each bracket. 


Sections 303 (a)(3) and 303 (b)(3) of the 1926 Act, as 
amended, are amended to qualify deductions for charitable 
bequests in the same manner as provided in Section 
23 (0)(2). (See “Contributions,” p. 189.).—Sec. 406. 

A new section, numbered 404, amends Section 302 of 


the 1926 Act to provide that the gross estate shall not in- 
clude real estate situated outside the United States. 
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Miscellaneous Tax Changes 


Bank Check Tax Termination.—Section 606 of the bill 
as passed by the House amends Section 751 of the 1932 
Act as amended to terminate the tax.on bank checks on 
January 1, 1935, instead. of July 1, 1935. The Senate Fi. 
nance Committee eliminated this provision from the bill, 

Capital Stock Tax.—The capital stock tax proposed in 
the Senate measure is similar to that imposed under 
Section 215 of the National Industrial Recovery Act. The 
rate is the same, 1 dollar for each $1,000 of the adjusted 
declared value of the capital stock. The tax is imposed 
for the first year on the value declared by the corporation 
as of the close of its income-tax taxable year ending on 
or before June 30, 1934, allowing a new declaration of 
value for the first return under the new law. Changes 
are made in the provisions for adjustment of the value 
for subsequent years. In this respect, additions are to be 
made for net income, and dividends allowable as deductions 
for income tax purposes. Reductions are to be made for 
the amount by which deductions allowable for income tax 
purposes exceed gross income instead of “deficits” as pro- 
vided in the present Capital Stock Tax Law.—Sec. 701. 

Sec. 217 (d) of the National Industrial Recovery Act is 
amended to provide that.the Capital Stock Tax imposed by 
that Act shall not apply to any taxpayer in respect of any 
year except the year ending June 30, 1933 and Sec. 217 (e) 
is amended by providing that the excess-profits tax under 
Sec. 216 of that Act shall not apply in respect of any tax- 
able year ending after June 30, 1934.—Sec. 703. 

Cigarettes Tax.—Effective on the day following the date 
of enactment of the 1934 Act, the last part of Section 
400 (a) of the Revenue Act of 1926 is amended to provide 
that if the cigarette is more than 6% inches long it is 
taxable at the $3 per thousand rate, counting each 2% 
inches (or fraction thereof) of the length of each as one 
cigarette—Sec. 609. 

Excess Profits Tax.—Another amendment provides for 
an excess profits tax on corporations similar to that in 
effect under Section 216 of the National Industrial Re- 
covery Act. The tax rate is 5 per cent on net incomes in 
excess of 12% per cent of the adjusted declared value of 
the stock of the corporation. Provision is made for pro- 
rating the credit based on adjusted declared value where 
the income-tax taxable year in respect of which the excess- 
profits tax is imposed is less than 12 months. The credit 
for foreign taxes does not apply to the excess-profits tax. 
Consolidated excess-profits tax returns may not be filed. 

Excise Taxes.—Excise taxes imposed by the Revenue 
Act of 1932 on soft drinks (Sec. 601), and use of boats 
(Sec. 612) are repealed. The tax on produce futures is 
reduced from 5 cents per hundred dollars to 1 cent per 
hundred dollars (Sec. 611). The tax on furs is made to 
apply only to articles selling for $20 or more. The tax on 
colored wooden matches is increased from 2 cents per thou- 
sand to 5 cents per thousand (Sec. 610). Articles of jewelry 
selling for less than $25 are exempted from tax (Sec. 608). 

Lubricating Oils and Gasoline-—The House amendment 
to the Revenue Act of 1932 abolished tax-free sales under 
Sec. 620, 1932 Act, as to gasoline and lubricating oils, and 
further provided for credits or refunds with respect to 
sales where oil or gasoline has been used in further manu- 
facture upon which the tax has been paid under Title IV 
of the 1932 Act. A Senate committee amendment permits 
lubricating oils and gasoline to be sold tax-free, condi- 
tioned upon the purchaser furnishing a bond that he will 
pav the tax.—Sec. 606. 

Processing Tax.—A tax is imposed on the first domes- 
tic processing of coconut oil, or sesame oil, or palm oil, or 
palm kernel oil. or sunflower oil, or imported whale oil, or 
imported fish oil,® or perilla oil, or imported marine- -animal 
oil, or combinations thereof, or mixtures thereof in sub- 
stantial quantities. The tax is “3 cents per each pound 
thereof processed,” pavable by the processor. The House 
had imposed a tax of 5 cents for each pound, but only on 
coconut oil and sesame oil and combinations and mixtures 
thereof. The term “first domestic processing” means the 
first use of the oil in the United States in the manufacture 
or production of an article intended for sale, but does 
not include the use of palm oil in the manufacture of tin 
plate.—Sec. 602. 


5 Excepting cod and cod-liver oil. 
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THE TAXING POWER OF THE 
STATES 


Osmond K. Fraenkel, of the New York 
State Bar 










28 Illinois Law Review, January, 1934, 
pp. 612-635 


The Constitution itself directly limits the 
taxing power of the states only in Article 
|, section 10, forbidding import and ex- 
port taxes and tonnage duties. However, 
even before the adoption of the Fourteenth 
Amendment, tax laws of the various states 
had been held unconstitutional on the 
theory that they infringed the congressional 
domain, as under the commerce clause, or 
because they violated the prohibition 
against impairment of contracts, or be- 
cause the subject matter taxed was an 
instrumentality of the federal government 
The Court had also held that a tax was 
yoid unless the taxing state had jurisdic- 
tion of the person or property sought tc 
he taxed. The due process clause of the 
Fourteenth Amendment was invoked early 
to attack state taxes as arbitrary or dis- 
criminatory. Ina series of decisions which 
upheld the challenged laws, the Court, 
however, recognized that the Fourteenth 
Amendment might defeat state taxes. But 
at the same time it was deciding other 
cases on the old principle that a state had 
inherent power to tax only what was sub- 
ject to its jurisdiction, and doing so with- 
out any mention of the Fourteenth 
Amendment. Not until 1898 was a state 
tax actually voided as in conflict with the 
Fourteenth Amendment and then on the 
ground that it was in effect a taking of 
poperty without compensation. In 1903 
the Court set aside a tax as violating the 
Fourteenth Amendment because the prop- 
erty taxed was without the jurisdiction of 
the taxing state. 


In some recent cases state taxation has 
been attacked on the ground that the tax 
was an undue burden on interstate com- 
merce. These commerce decisions present 
no new problems except for the restric- 
tion in the case of Helson v. Kentucky, 279 
U. S. 245, 73 L. Ed. 683, 49 Sup. Ct. 279 
(1929). There gasoline was purchased in 
lllinois for the operation of a ferry be- 
tween Illinois and Kentucky. The state 
court upheld a tax based on the gasoline 
actually consumed within the state. The 
Supreme Court concluded that the tax was 
in effect a tax on the use of the ferryboat 
itself and was exacted “as the price of 
the privilege of using an instrumentality 


f interstate commerce.” 


Although ordinarily the Supreme Court 
will examine state laws for itself to deter- 
ine whether there has been any impair- 
nent of contract, in the case of Guaranty 
Trust Co. v. Blodgett, 288 U. S. 509, 53 Sup. 
\t. 424 (1933) it refused to go behind the 
‘cision of the state court which had con- 
‘trued that the earlier law was applicable. 
lt upheld the tax, therefore, on the ground 










































































Wheat. 316 (1819), the Supreme Court has 
invalidated state taxes on the ground thai 
the subject matter of the tax was an instru- 
mentality of the federal government. 
Gillespie v. Oklahoma, 257 U. S. 501 (1922), 
a state tax on the income from leases oj 
restricted Indian lands was voided. 
Long v. Rockwood, 277 U. S. 142 (1928), it 
was held that a state could not tax income 
derived from United States patents, and 
in Panhandle Oil Co., v. Mississippi, 277 U. 
S. 218 (1928), the Court decided that a 
general tax on the sale of gasoline was 


which 


granted by the government, is not used in 


avoid taxation under the claim that his ac- 





DIGESTS OF ARTICLES ON TAXATION IN CURRENT 
LEGAL PERIODICALS 


that since the law was in force when the 
deed was executed no contract rights had 
been impaired. 


Ever since McCulloch v. Maryland, 4 


In 


Ii: 


void, insofar as the gasoline was sold for 


use by a federal agency. The patent case 


has been expressly overruled, however, in 
Fox Film Corporation v. Doyal, 286 U. S 
123 (1932), where the Court unanimously 
held that a tax based on gross receipt: 
included royalties received from 
copyrights was valid. A copyright, thougi. 


its behalf. It is private property and not 
exempt from taxation. It is evident that 
the Court is limiting the kind of cases in 
which it will be possible for a taxpayer to 


tivities are those of federal instrumentali- 
ties. 


The most important recent decision on 
the subject of equal protection was de- 
cided at the 1930 term and upheld the valid- 
ity of the Indiana chain store tax. This 
law was attacked because the tax was 
higher depending upon the number of 
stores operated and because it discrimi- 
nated against chain stores operated by in- 
dividuals. In State Tax Commission v. 
Jackson, 283 U. S. 527 (1931), the Court 
upheld the classification upon the ground 
that the difference in economic advantage 
which inhered in the chain store justified 
the classification. 


The due process clause has also been 
used against state taxation. In First Na 
tional Bank v. Maine, 284 U. S. 312 (1932) 
Maine imposed an inheritance tax upor 
shares of stock in domestic corporations 
owned by nonresidents. The amount of 
the tax paid on this stock in the state of 
domicile was allowed as a credit. The tax 
was, by a divided Court, held unconstitu- 
tional. This case marks the end of a series 
of recent decisions dealing with the situs 
of property and with the right to tax in- 
tangibles. These cases have brought about 
the complete overthrow of Blackstone v. 
Miller, 188 U. S. 189 (1903), in which a New 
York inheritance tax on a bank deposit to 
the credit of a resident of Illinois was 
unanimously upheld although the same 
credit was also taxed in the latter state. 
As a result of the Maine case therefore, it 
is quite clear that states can tax only rea: 
estate and tangible personal property be- 
longing to nonresident decedents except. 
perhaps, that, where a decedent was en- 
gaged in business within the taxing state, 
a tax on intangible property used in that 
business may be upheld. In the majority 
opinion that point was expressly left open. 


19] 














RELATION OF JURISDICTIONAL 
LIMITATIONS ON POWER TO 
TAX TO CONFLICT OF LAWS 
IN DECEDENTS’ ESTATES 


Benjamin Harrow, Professor of Law, 
St. John’s University 


20 American Bar Association Journal, 
February, 1934, pp. 116-118 


Intestate distribution of personal prop- 
erty, tangible and intangible, has long 
followed the rule that the state of the 
domicile of the decedent would determine 
the succession to the property. It seemed 
to follow that such jurisdiction over the 
person and his property conferred sufficient 
jurisdiction upon that state to tax a trans- 
fer of the property. Also, it could validly 
be said that the physical situs of tangible 
property within the boundaries of another 
state gave to the second state a jurisdiction 
sufficient to enable that state also to exact 
a levy upon the transfer of such tangible 
personal property. This was the situation 
that confronted the courts in 1925 when the 
executors of Henry C. Frick determined to 
contest the jurisdiction of the domiciliary 
state to levy an inheritance tax on the 
transfer of tangible personalty situated in 
another state. Frick died domiciled in 
Pennsylvania leaving tangible personal 
property valued at $13,000,000 in the State 
of New York, similar property in Massa- 
chusetts, and a large amount of stock in 
corporations of states other than Pennsyl- 


- Vania. 


The Pennsylvania statute purported to 
tax the transfer at death of all property 
owned by resident decedents, no matter 
where located. The court said in deciding 
the case, 268 U. S. 473, that “By reason of 
its character and situs, the property was 
wholly under the jurisdiction of New York 
and Massachusetts, and in no way under 
the jurisdiction of Pennsylvania.” The 
domicile of the owner did not bring the 
property under jurisdiction of Pennsyl- 
vania. The effect of this decision is far 
reaching. Not only does it prevent dupli- 
cate taxation of the identical subject matter 
by two jurisdictions but by placing tangi- 
ble personalty in the same category as real 
property, it affects the administration and 
distribution of decedent’s estates. 


In considering the law with respect to 
the stock in corporations of other states, 
intangible personalty, the court refused to 
limit tne jurisdiction of the domiciliary 
state to tax that, even though, following 
Blackstone v. Miller, 188 U. S. 189, it recog- 
nized the jurisdiction of the latter states 
also to tax such stock. 


Five years later, in the case of Farmers’ 
Loan and Trust Company v. State of Minne- 
sota, 280 U. S. 204, the court was again 
called upon to determine the jurisdictional 
limitations to tax intangible personalty. 
There the decedent died domiciled in New 
York, leaving some state negotiable bonds 
and certificates of indebtedness issued by 
the State of Minnesota. The will was 
probated in New York where a tax was 
paid on the testamentary transfer of the 
bonds. Minnesota also assessed an inheri- 
tance tax on the transfer of the bonds, 
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claiming that the bonds had a situs for 
taxation in Minnesota. Was the situs of 
intangible personalty at the domicile of the 
owner, the domicile of the debtor, the placé 
where the instruments were physically 
present, or where they had a business 
situs? 

In its desire to prevent multiple taxation, 
the court held that the legal fiction of 
mobilia sequuntur personam should apply 
to intangibles. This rule was reiterated 
and emphasized in Baldwin v. Missouri, 281 
U. S. 586. Here a resident of Illinois 
owned promissory notes which were 
physically left in Missouri banks. The 


notes were secured by liens upon Missouri 
real estate. Inasmuch as such notes were 
intangible personalty, only the state of 
Illinois could levy an excise tax upon the 
property. This case left unanswered, how- 
ever, the question as to the power of a 
state to tax the interest of a non-resident 
mortgagee, although such a tax was upheld 
in Savings & Loan Co. v. Multnomah Coun- 
ty, 169 U. S. 21, as a property tax. 

In the case of First National Bank of Bos- 
ton v. Maine, 284 U. S. 174, the decedent 
died a resident of Massachusetts. His 
property consisted in part of shares of 
stock in a Maine corporation. The court 
could not see why a distinction should be 
drawn between bonds and stocks. Both 
were choses in action and like other intan- 
gible personalty should be subjected to an 
inheritance tax in one state only. 


It has been pointed out that where in- 
tangible personal property has acquired a 
business situs in a state other than the 
domicile of the owner, such state may have 
sufficient jurisdiction over such property 
to levy a tax upon it. In cases where 
courts have sanctioned such jurisdiction to 
tax, the problem has been to define busi- 
ness situs. It is the opinion of the writer 
that the courts will probably enlarge the 
scope of the Frick decision and consider 
property that has become part of a busi- 
ness situs in the same category as tangible 
personalty, thus limiting the taxation of 
property that has acquired a business situs 
to the state of such situs. The jurisdiction 
to tax will probably be limited to one state 
on the theory advanced in the First Na- 
tional Bank v. Maine, that the transfer from 
the living to the dead cannot take place 
in two or more states at the same time. 


TAX SAVING VERSUS TAX EVASION 


James T. Carter, Lecturer at the University 


of Maryland Law School 


20 Virginia Law Review, January, 1934, 
pp. 307-325 


There is one class of exemptions and 
deductions from taxation that is not easily 
mistaken. This consists of those taxes 
which Congress has said by express and 
clear language in the Revenue Act shall 
not be paid. A second class of exemptions 
is less obvious from the express language 
of the statutes, but is quite as open to the 
informed taxpayer. The exemptions of 
this class may be necessarily inferred 
from the whole statute or from the absence 
of language expressly subjecting to taxa- 
tion certain classes of property or certain 
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persons in a particular status. For in- 
stance, the Federal income tax law taxes 
income and not principal; thus, money re- 
ceived by one who sells a security at the 
exact price at which he bought it receives 
no taxable income. What he receives is 
principal. The widow who has not re- 
nounced her husband’s will but takes its 
benefits in lieu of her statutory rights re- 
ceives capital and not income until the 
benefits received equal the value of her 
dower or statutory share renounced. A 
person may take advantage of the use of 
the trust form of transmission of his prop- 


erty to prevent recurrent or repeated es- 
tate taxation of the same property passing 
by death at consecutive intervals in excess 
of five years, following his death. One 
who creates a testamentary trust for his 
widow for life, and provides for the dis- 
tribution of the principal of the trust estate 
after her death as he has provided in his 
will or under a special power of appoint- 
ment to be exercised by her may eliminate 
thousands of dollars of Federal estate taxes 
at the time of her death without unduly 
fettering the main objects he has in mind 
in the provisions of his own will. 


When the Supreme Court of the United 
States convened for the October term in 
1933, there were four cases on the docket 
pending argument which are of especial 
interest to testamentary trustees adminis- 
tering trust estates for the benefit of a 
widow. Each case involves the question: 
Can a testamentary trustee rightly deduct 
from the gross income shown in its fidu- 
ciary return under the income tax law the 
income distributed during the taxable year 
to a widow of the testator who has elected 
to take the benefits provided by her de- 
ceased husband’s will in lieu of her dower 
or statutory share in his estate? None of 
these cases involves the issue of the right 
of a widow to deduct or omit from her 
taxable income the income she receives 
from a testamentary trust under her hus- 
band’s will so long as that income, together 
with the value of all other property she 
has received under his will does not exceed 
the value of the dower or statutory rights 
which she has renounced. There is almost 
an unanimity of opinion as to her free- 
dom from taxation on such property. 


These cases involve primarily the inter- 
pretation of the language of a statute. No 
issue is raised as to the right of Congress 
to pass a taxing act which would tax the 
income in the hands of the trustee con- 
sistent with the view for which the Gov- 
ernment contends in these cases. The 
question is as to whether the present act 
is open to an interpretation which does 
subject such income to a tax in the hands 
of the trustee. 


Of these cases, Butterworth v. Commis- 
sioner of Internal Revenue, 63 Fed. (2d) 621, 
has an opinion which most clearly dis- 
cusses the principles involved. In the 
earlier case of Atkins v. Commissioner of In- 
ternal Revenue, 63 Fed. (2d) 88 (1933), the 
Court said: “We think it apparent that 
Congress did not intend the net income of 
a trust should escape taxation either in 
the hands of trustees or in the hands of 
the beneficiary; that, to the extent that the 
net income was to be distributed currently 
to beneficiaries, it was to be taxed to the 
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beneficiaries, and a deduction allowed to 
the trustees in computing their net taxable 
income, but that, to the extent that distrj- 
butions were not made to a beneficiary but 
to a purchaser for value, such distributions 
were not to be deducted in computing the 
net taxable income of the trust.” This 
case is the only one that expressly holds 
that because the widow is a “purchaser for 
value” she is not a “beneficiary” within the 
meaning of the taxing statute. In the But- 
terworth case the Court declined to adopt 
that conclusion. There the Court said: 
“* * * taxation is not imposed by rea- 


soning or by an exigency but by statute 
and only those named in the statute must 
pay a tax. If in naming taxable it should, 
as here, later be found that the Congress 
(for whatever reason) omitted a class avail- 
able for taxation, that is a misfortune of 
the government which cannot be cured by 
a court reading into a statute something 
which is not there, or giving its words a 
meaning different from their known and 
ordinary signification, and different from 
the way they were understood by tax offi- 
cials and taxpayers and by them acted upon 
until the decisions by the Circuit Courts 
of Appeals.” 


It is seen, therefore, that the status and 
rights of the electing widow have resulted 
in some conflict in the reasoning which 
the courts have employed to determine the 
right of the trustee to an exemption or 
deduction of income distributed to her. 
But the opinion in the Butterworth case 
seems to the writer to present sound prin- 
ciples of reasoning. 


CASE COMMENTS 


Interstate commerce— Louisiana levied a 
tax on all motor fuel “sold, used, or con- 
sumed” within the state, the tax to be 
collected from dealers. P, a foreign corpo- 
ration, engaged in interstate commerce, im- 
ported gasoline and stored it within the 
state for use by its airplanes in their inter- 
state journeys. On application for an in- 
junction to restrain the collection of the 
tax on the stored gasoline, held, injunction 
denied. A state may tax the “use” to which 
gasoline is put in withdrawing it from stor- 
age within the state. As administered the 
tax on P’s gasoline is in effect a tax on the 
withdrawal from storage. American Air- 
ways, Inc. v. Grosjean, 3 Fed. Supp. 995 
(E. D. La. 1933), Air L. Rev., Oct., 1933, 
p. 438, Journ. of Air Law, Jan., 1934, p. 153. 


Jurisdiction—P, a resident of Ohio, had 
an equitable interest for life in an irrev- 
ocable trust covering stocks, bonds, and 
cash in the possession of a nonresident 
corporate trustee. P contends that a tax 
on this equitable interest is a tax on the 
trust res and is therefore unconstitutional 
as a denial of due process of law. Held, 
that judgment denying the injunction 
sought against the tax commission should 
be affirmed. The equitable interest of 4 
beneficiary under an irrevocable trust cov- 
ering intangible property outside the state 
under the control of a nonresident trustee 
is taxable at the domicile of the beneficiary. 
Rowe v. Braden, 186 N. E. 392 (Ohio 1933), 
Minn. L. Rev., Feb., 1934, p. 364, N. Y. U. 
L. Q. Rev., Dec., 1933, p. 304. 
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PENDING STATE TAX LEGISLATION 





Under the above heading, report will be made of the introduction of and action taken 
on state tax legislation of importance to business interests. This section will be confined to 
pending bills in state legislatures, and the final report will be that of enactment, designated 
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a. DELAWARE ini mangas 4 ape an imposes 2 %* H. 279—insurance companies—tax of 50c 
L ds, notes, stocks er $100 of capital stock. 

t al.—The Delaware Legislature re- | T@mstet tax o % on bonds, notes, Pp ‘ap 

. eediean wen) 1933 to March 6, and other intangibles. Pending in House. *H. 327—occupational license tax—due on 

ld, 1934. This special session is principally| Utilities—House 87XXX, and Senate June 30 each year. 

88. Bconcerned with public works and revision | 4gXXX, exempting private and public mu- | *H. 376—liquor licenses—$1,000 to $200. 

il- JBof the non-taxing sections of the liquor | nicipal utilities from the occupation tax, | *H.400—auto licenses—fees fixed per seat 

hs laws. No Lye ao har ee — on the| are on second reading in the House and | and per gross weight. 

vy chain store and delinquent tax bills previ-| Senate respectively. . 

ng ously reported in the February issue of this : ° . H. 438—tax sales redemption. 

sa [bulletin since reconvening. | H.452—insurance agents—license. 

nd | IOWA | &H. 477—auto license—refunds. 

- | General.— The Special Session of the | &H. 547—invalid tax sales—lien. 

n- ILLINOIS |lowa Legislature adjourned March 12,| %H.555—uniform county budget system. 
ts fe Second Special Seevion—The Second | 1934. to following additional laws were | yt. 601—4th class cities—tax installments. 
* BSpecial Session of the Illinois Legislature | enacted. . 

which convened on November 22, 1933 is| %H. 1x—personal income tax 1% to 5% | gest a0 of 1% tax on bank deposits. 
and =F now in session concurrently with the Third | —corporate net income tax 2% | *S. 191—insurance agents—license. 
ted Special Session, but is limited to liquor —gross sales tax 2%. 
ich PB ontrol measures. *%H. 17x—personal taxes a lien on realty | MASSACHUSETTS 
the . - for one year after assessment. | 
or Liquor control.—House 21XX, eliminat-| yy 40x—small loans—$50 to $150 license; Income tax investigation —House 79 has 
her. ing the tax on industrial alcohol used in fee. | passed the House and been killed in the 
‘ase [Bmanufacturing, has passed both houses. %H. 185x—3c gasoline tax. Senate. 
all Senate 11XX, 12XX, 13XX, 14XX, 15XX,| y&H.216x—pipe line companies—25c per | <a? 
TNR TER XR AIRS and ZO PRS per'aismeter inch fee, P| ,inmuranee companies.—AHHouse 106, au 
all repealing liquor laws approved before | xeH.232x—tax sales—deeds to be held up| to publish certain notices as to unlicensed 
1914, have passed the Senate. <H ‘ig ore ee ies foreign insurance companies attempting to 
Third Special Session—The Third Spe- ; eaeE : = business within the State by mail, has 
eda Rcial Session of the Illinois Legislature, con-| y 17. 324x—bank stock—method of assess- | ~°O™* law. 
con- fBvened on February 13, 1934 and it is ; ment. | Local taxes.—House 85 has been killed 
) be fRauthorized by the Governor's call to con- *H. 326x—auto license—refunds. |in both houses. 
go sider tax measures. *S. 248x—legalizing Muscatine County tax Bane 1298, providing for the collection 
, m- . ‘ i -1933 of local taxes in certain cases where there 
the Chain stores——House 126XXX imposes levies 1928 a a ° : 
iter- [license fees on chain stores graduated from #&S. 326x—exempting farmer's associations | — been invalid tax sales, has passed the 
: ° ° _ from tax under %H. 1x, supra. | House. 
ba 31 to $1,000. Pending in House. — 1285, permitting the employment 
1€ ‘ . —e 
t Grain { _ Xxx of counsel by Boards of Assessors, has 
tion Th ax of 54 of 1% on grain futures. and| KANSAS | passed the House. 
a House 23XXX, imposing a 1% tax, are both| General_—A Second Special Session of | Sales tax.—House 1252 has been intro- 
the pending in the House. the Kansas Legislature convened on March 1 | duced by the Joint Ways and Means Com- 
1 the Senate 26XXX, imposing a tax of 1/20|and adjourned on March 7. The only law | mittee as a substitute for House 295, 1073, 
Air. (1% on grain futures, is pending in the | affecting taxation was %House 11xx, seg- | Senate 1, 223 and 225. It imposes a tax 
995 fmscnate. ; regating highway funds to pay off warrants | of 2% on the retail sale price of all tangible 
1933 : sold for Federal aid. personal property. Where the total re- 
153. ney wes Pas og 16XXX, mage ceipts from sales are below $500 in any 
9 net income tax on corporations, an uarter, no tax is imposed. Pending in 
had [§House 26XXX, imposing a 2% tax on aapetdebetwrentel . Wave and Means Commaities. , 
rrev- |@tural persons and fiduciaries, are pending | General.—The Kentucky Legislature ad- 4 ‘ ; 
“and fg" the House. journed March 15, 1934. The following ad- mage aie 4 i pancng gpa agnd is a 
ident ditional bills have either passed both |"¢w draft of House 78, providing for the 
Inheritance taxes—Senate 43XXX, mak- taxation of excess income of security cor- 
a tax = : " ’ houses or become law. : : 
he ig appropriation for inheritance tax re- : : | porations. Pending. 
n the meds has peased the Senate Seuake *%*H. 1—school taxes—recodification. 
ne MXXX imposing additional inheritance| KH. 8—corporations—exempting change MICHIGAN 
tion laxes to take up the full Federal Estate | of stock from par to no par 
7 uid fg* credit, is pending in the Senate. | value from additional tax. The Legislature adjourned on March 16, 
eo a N . ‘ *H. 45—tax levy—5c per $100 on realty | 1934 but will reconvene for two days on 
ov- nt atural gas.—Senate 39XXX, imposing a —50c per $100 on all other | April 3 and 4, at which time it will adjourn 
ian * ef 15¢ per thousand cubic feet on property—1/10 of 1% on bank | sine die. 
ustee ural gas, is pending in the Senate. deposits. Assessment of taxes.—House 1XX, pro- 
iciary. _ School taxes.— ye House 45X XX, provid- *H. 131—municipal colleges—tax levy au-/| viding a method for the assessment of 
1933), fg “pegged levies” for 1933-1934 school thorized. taxes where a local unit is located in two 
Yy. U. @itaxes, has become law. * H. 136—truck licenses—$20 to $230. 
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or more counties, has passed both houses 
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Auto licenses——S. C. R. IXX, request- 
ing the extension of time for payment of 
auto .:censes to March 31, 1934, has passed 
both houses. 


*%Senate 1XX, reducing the auto license 
weight tax from 55¢ to 35¢ per hundred 
weight, has become law. 


Constitutional amendment.—Senate Joint 
Resolution 1XX, proposing an amendment 
to the Constitution to provide uniform 
rules of taxation on the same classes of 
property, is pending in the Senate. 


Delinquent taxes.—House »23XX, per- 
mitting delinquent 1932 taxes to be paid in 
installments over a 10 year period, has 
become law. 


Gasoline tax.—House 52XX_ provides 
that the Secretary of State may confiscate 
the property of those who fail to pay 
gasoline taxes. Pending in House. 


Intangibles tax.—House 5XX provides 
for the taxation of intangibles of non- 
residents on a basis proportioned to the 
amount of tangible property employed 
within and without the State. Pending in 
the House. 


Mortgage tax.—House 16X X, exempting 
R. F. C. mortgages from the mortgage and 
lien tax, has passed both houses. 


Payment of taxes.—yx House 15XX, pro- 
viding that Home Owners’ Loan Corpora- 
tion Bonds shall be accepted in payment of 
taxes, has become law. 


Sales tax.—Senate 11XX, exempting the 
sale of material to be used in manufactur- 
ing, wrapping or processing tangible goods 
from the sales tax, is pending in Senate. 


MISSISSIPPI 


New Laws.—The following new laws 
have been enacted since the last issue of 
this bulletin: 


*H. 70—gross income tax—average rates 
—2% of gross income. 

*H. 115—admissions tax—l¢ on each 10¢. 

%* H. 141—tobacco tax—1¢ on each 5¢. 

*%H. 194—alcoholic liquors—license taxes 
from $10 to $500—$1.50 per barrel on 
beer. 

*% H. 195—State tax levy—8 mills per $1.00 
for 1934 and 1935. 

%H. 214—inheritance taxes—‘“gross 
tate” defined—deductions reduced. 

%* H. 215—inheritance taxes—reciprocal en- 
forcement as to nonresidents. 

*H. 296—inheritance taxes—extending 
time for return and payment. 

%* H. 305—road and bridge taxes—removing 
penalties. 


% H. 581—tax sales—dates changed to Ist 
Monday in June and 3rd Monday in 
September. 

*S. 37—cattle—2 year 
taxes. 


*S. 94—bond issue—tax levy. 


es- 


exemption from 


Chain stores—House 789 imposes a 
privilege tax on chain stores at rates from 
$1 on one store to $250 each on all over 
fifty stores. Pending in the Senate. 


Corporation franchise tax.—y House 151, 


imposing a franchise tax of $1 per $1,000 
of capital used within the State, has become 


law. 
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Gasoline and fuel oil—House 444 im- 
poses a tax of 6¢ per gallon on gasoline, 1¢ 
per gallon on kerosene and fuel oil. Pend- 
ing in Senate. 


Gross income tax.—Senate 81 imposes a 
gross income tax at various rates averag- 
ing about 2%. Passed the Senate. 


Homesteads—yxxeHouse 321, exempting 
homesteads from taxation, has become law. 


Income tax.—yx%House 150, imposing a 
tax on the net income of persons and 
corporations at rates from 2% to 6%, has 
become law. The tax applies to both resi- 
dents and nonresidents. 


Privilege tax.—House 142 has passed 
both houses and is pending in Conference 
Committee. 


Public utilities—House 796 provides for 
the assessment and apportionment of prop- 
erty taxes on electric power, gas, water and 
transportation companies by the State Tax 
Commission. Pending in the House. 


Tax property—House 301, authorizing 
the sale or lease of tax acquired lands by 
municipalities has passed the House. 


Senate 203 provides for a one year ex- 
tension of the redemption date where sub- 
sequent taxes are paid on tax forfeited 
property. Passed both houses. 


Tax sales—House 53, eliminating the 
25% damages in tax sales, has passed both 
houses. 


NEW JERSEY 


Alcoholic beverages.—Assembly 358 fixes 
the tax on liquor at 25¢ per gallon if less 
than 13% alcohol; 50¢ per gallon if less 
than 25% and $1.00 per gallon over 25%. 
Pending in Assembly. 


* Assembly 335, requiring stamps or 
crowns to be affixed to beverage containers 
after July 1, 1934 in evidence of tax pay- 
ment, has become law. 


Income tax.—Assembly 152 provides for 
an income tax on all residents and non- 
residents at rates from 1% on the first 
$3,000 to 6% on all over $50,000. Divi- 
dends are taxed at 4% in addition. Pending 
in Assembly. 


Inheritance taxes.—Assembly 224 ex- 
empts war risk insurance and _ other 
veterans funds from inheritance taxes. 
Pending in Assembly. 


Public utilities—Assembly 53, imposing 
a sales tax on public utility consumers 
was previously reported as having passed 
both houses in error. This bill is still 
pending in the Assembly Taxation Com- 
mittee. 


Assembly 317, 318 and 319 provide for 
the assessment of the franchise tax, the 
gross receipts tax and all property taxes 
of public utilities by the State Tax Com- 
mission. Pending in the Assembly. 


NEW YORK 


Amusements.—Senate 748 imposes 
10% tax on gross receipts of amusement 
enterprises. Pending in Senate. 


Senate 753 imposes an admission tax on 


sporting events. Pending in Senate. 
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Business corporations.—Assembly 154 
authorizes Tax Commission to equitably 
adjust tax on business corporations op 
basis of activity within State when segrega. 
tion of assets does not properly reflect such 
activity. Pending in Assembly. 









Chain stores.—Assembly 842 authorizes 
cities to tax chain stores from March |, 
1934 to February 28, 1935. Pending in 
Assembly. 


Estate tax.—Assembly 674 and Senate 
497 amend the estate tax law to make trust 
transfers taxable. Pending in houses of 
introduction. 


Assembly 676 and Senate 498 provide 
that the estate tax on nonresidents shall 
apply to all realty and any personal prop. 
erty as to which the State has exclusive 
jurisdiction. Pending in houses of intro- 
duction. 


Assembly 677 and Senate 495 provide 
limitations on refunding of estate taxes 
erroneously paid. Pending in houses of 
introduction. 














Franchise tax.—Assembly 1300 and Sen- 
ate 1009 regulate the franchise tax payable 
by banks and other financial corporations 
in case of consolidation. Pending in 
houses of introduction. 


Assembly 1503 provides for dissolution 
of business corporations failing to file 
franchise tax return for three instead of 
five consecutive years. Pending in As- 
sembly. 


Gross income tax.—Assembly 1011 and 
Senate 730 provide a 2% tax on the gross 
receipts from the sale of services or 
tangible personal property. Pending in 
houses of introduction. 


Income tax.—Assembly 1298 and Senate 
1012 provide for the taxation of trust in- 
come applied on life insurance or annuity 
contracts and income received during 
liquidation after dissolution of a corpora- 
tion. Pending in houses of introduction. 


Senate 415 has passed the Senate. 
*% Senate 413 has become law. 


Insurance.—Senate 1080 imposes a 20 
tax per $1.00 on premiums of foreign ir 
surance companies. Pending in Senate. 


New York City.—Assembly 1364 emn- 
| powers New York City to tax public service 
companies using streets for tracks, poles 
or pipes. Pending in Assembly. 


Assembly 1658 empowers City of New 
York to impose any tax that the Legisla- 
ture might impose from May 1, 1934 to 
December 31, 1937, for unemployment 
relief. Pending in Assembly. 


Property taxes.— x Assembly 9, reducing 
the penalties on unpaid property taxes In 
Suffolk County, has become law. 


Public utilities—Assembly 1185 increases 
the franchise tax on water works, 885, 
electric, light, heat and power companies 
from 5/10 to 1% on dividends and fixes 
the minimum tax at $50. Pending in As 
sembly. 


| 
Stock transfers.—Assembly 669 and Ser- 
ate 513 continue the additional emergency 
tax on stock transfers to June 30, 1935 and 
exempt certain transfers to custodians. 
Both pending in the Assembly. 


Tax payment.—Assembly 180 has passed 
l the Assembly. 
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Tax revision.—ykSenate 501, extending 
o February 15, 1935 the commission to 
evise the tax laws, has become law. 


OREGON 


Sales tax.—A referendum petition has 
been filed on House 110 of the Second 
Special session. The bill will therefore be 
submitted to referendum May 18, 1934. 

















OHIO 


Bank deposits—House 52XX increases 
the rate of intangibles tax on deposits of 
fnancial institutions from 2 to 3 mills. 
Pending in House. 


Capital levy.—House 26XX provides a 
capital levy at rates from 5% on $50,000 to 
100% over $1,000,000. Pending in House. 


Chain stores.—House 25XX provides a 
tax on chain stores at rates from $3 to $50 
each and in addition imposes a graduated 
license tax on gross sales at rates from 
1/20 of 1% under $100,000 to 1% on all 
over $700,000. Pending in House. 


Delinquent taxes.—House 28XX and 
Senate 16XX permit County Treasurers to 
name receivers to collect rents on tax de- 
linquent property. Both pending in Senate. 


Gasoline and auto taxes—House 57XX 
increases the gasoline tax 2¢ per gallon and 
reduces the auto tax to $1 for passenger 
and $2 for commercial cars. Pending in 
House. 


Household goods.—House 20XX restores 
the property tax on household goods over 
$500 in value. Pending in House. 


Income tax.—House 45XX provides for 
a tax on personal net incomes at rates 
from 1% on $2,000 to 5% on all over $8,000. 
Pending in House. 


Intangibles—House 80XX and Senate 
49XX, increasing the tax rates on intang- 
ibles, have been referred to the Taxation 
Committees in the House and Senate re- 
spectively. 


Mortgage tax.—House 53XX levies a tax 
of 50¢ per $100 on mortgages. Pending 
in House. 


Payment of taxes.—Senate 18XX pro- 
vides for the payment of property and 
public utility taxes in ten installments if 
desired by the County taxing authorities. 
Pending in Senate. 


Personal property—House 75XX pro- 
vides for listing of personal property at 
65% of its true value in 1934 and at 100% 
thereafter instead of the present 70% and 
listing business personal property at 75% 
after 1934 instead of at 50% as at present. 
Pending in House. 


Sales tax.—House 33XX imposes a 2% 
general sales tax on tangible personal prop- 
erty. Pending in House. 

House 46XX levies a 3% sales tax, 
lowers the taxation of tangible personal 
Property to 40% and repeals the soft 
drinks, cosmetics and admissions tax. 
Pending in House. 


Utilities—House 31XX increases the 
franchise tax on sleeping cars and freight 
utilities to 3%, express and telegraph to 
3% and on telephone, gas, power, water 
and other utilities to 5%. Pending in 
ouse. 


House 43XX increases the tax on all 


RHODE ISLAND 


Bank deposits.—House 841 increases the 
tax on bank deposits from 40c to 70c per 
$100. Pending in House. 


Gasoline tax.—Senate 37 and Senate 105 
impose an additional one cent per gallon 
tax on gasoline. Pending in Senate. 


Public utilities—House 876 imposes a 
tax of 1% on the gross earnings of all 
public utility corporations. Pending in 
House. 


Sales tax.—House 785, Senate 110 and 
Senate 158 provide a 2% tax on the retail 
sale of tangible property. Pending in the 
House and Senate respectively. 


Tax limit.—House 788 limits realty taxes 
to 14% of its ratable value. 


Tax payment.— House 787 and Senate 
112 provide for the payment of taxes in 
quarterly installments. Pending in House 
and Senate respectively. 


Tobacco.—House 877 imposes a 10% tax 
on tobacco sales. Pending in House. 


SOUTH CAROLINA 


New Laws 


.1195 and %H. 1249—Greenville County 
—sewer taxes. 

.1216—Jasper County—tax levy. 

.1221—auto licenses—™% refunds on 
cars purchased May 1, 1933, to 
October 31, 1933. 

. 1256—tax sales—authorizing sale of 
tax forfeited land with the per- 
mission of the State. 

. 1264 and %H. 1267—Berkeley County 
—tax levy. 

. 1271—Pickens County—tax levy. 

.1274—Allendale County—tax pay- 
ments. 

. 1293—Dorchester County—tax levy. 

. 1309—hairdressers and cosmetologists 
license. 

. 1356—Oconee County—tax levy. 

.1371—Fairfield County—tax levy. 

. 1401—Calhoun County—tax levy. 

. 1461—McCormick County—tax levy. 

.1532—Jasper County—tax levy. 

. 1639—Lexington County — delinquent 


taxes. 

.1697—Lancaster County —tax pay- 
ment. 

.1707—Dorchester County—tax levy. 

774—municipal utilities—bond issue 
authorized. 

. 1065—auto license—refund of % fee 
on cars sold from August to 
October, 1933. 

. 1084—Chester County—tax collection. 

. 1097—Greenville County—tax pay- 


ment. 
. 1136—Newberry County—tax install- 


public utilities by 1%. Pending in House. oueate 
Senate 12XX levies an additional excise | yS. 1144—Darlington County—tax execu- 
fax on utilities gross income over $100,000. tions. 


ending in Senate. 


Senate 52XX increasing the franchise tax 
on all utilities is pending in the Senate. 


. 1148—Augusta—bond issue. 


taxes. 



















. 1159—Darlington County—delinquent 
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*S. 1237—Darlington County—tax forfeit- 
ed lands. 
*S. 1267—Chester County — delinquent 


taxes. 
*S. 1334 and *S. 1335—Hampton County 
—tax payment. 


*S. 1364—auto license—punishment for 
misrepresentation. 
Bills 


Alcoholic liquor.—House 1655 provides 
a tax of 80c per gallon on alcoholic liquor. 
Pending in the House. 


Auto licenses.—Senate 53, reducing the 
auto license fees by 50% and refunding all 
1933 taxes paid in excess of this amount, 
has passed both houses. 


Dividends.—House 1866, reducing the tax 
on dividends from 5% to 21%4%, is pending 
in the House. 

Senate 1603, taxing dividends over $500 
at 5%, is pending in the Senate. 

Income tax.— House 1735 and Senate 
1529, provide that all income of $1,000 and 
all dividends and interest of $100 or over 
shall be reported to the State Tax Commis- 
sion. Both pending in House. 

House 1796, providing for the payment 
of income taxes in two installments, has 
passed the House. 


Motor carriers—House 1859, imposing 
a tax of 6% on the gross revenue of motor 
carriers, is pending in the House. 

Tax Commission.—House 1644, abolish- 
ing the Tax Commission, is pending in the 
House. 


Tax payment.—House 1605 extends the 
time for payment of 1933 taxes to June 1, 
1934, with a penalty of 2%. Passed both 
houses. 


TEXAS 


General.—The Texas Legislature ad- 
journed February 27, 1934. The following 
additional bills have become law: 


*H. 6xx —auto licenses—extending the 
time for registration. 
*H. 28xx —boxing and wrestling —3% 
gross receipts tax. 
%H. 43xx —petroleum—% of 1¢ per barrel 
special tax. 
*H. 67xx —vending machines—$5 license 


ee. 
*H. 110xx—delinquent school taxes—pen- 
alties. 
*&H. 119xx—beer tax—refund on exports. 


VIRGINIA 


General.—The Legislature adjourned 
March 20, 1934. The most important tax 
measure at this session is House 205 
making the following changes: 

Income tax.—Requires information on 
all payments over $1,000 and all dividend 
payments. Fixes personal exemption at 
$2,000 plus $200 for each dependent. Re- 
turns to be filed by June 1. 

Intangibles tax.—Return required to be 
filed June 1. 

Inheritance tax.—Reduces exemptions. 

Gift tax—Enacting a gift tax. 

Merchants wholesale license tax.—Rates 
fixed at $50 on first $10,000 in purchases 
and 13¢ per $100 on all purchases over this 
amount. 

Merchants retail license tax.—$10 on 
first $1,000 of sales, $20 on first $2,000 and 
13¢ per $100 on all sales over $2,000. 
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Railway and canal companies.—20¢ per 
$100 on money and 50¢ per $100 on intangi- 
bles plus 144% of gross transportation re- 
ceipts. 


4 
Other utilities—Similar taxes to those 
for railroad and canal companies are pro- 
vided for telegraph, telephone, sleeping car, 
dining car, water, heat, light, gas and elec- 
tric companies. 


House 205 is awaiting the Governor’s action. 


New Laws 


% H. 12—inheritance taxes—exemptions. 

* H. 21—carbonated beverage manufactur- 
er’s license. 

* H. 32—property taxes—general reassess- 
ment every four years. 

* H. 33—alcoholic liquor—license taxes 
from $100 to $5—excise tax $2.75 
per barrel on beer. 

% H. 64—exempts cleaning material from 
gasoline tax. 


* H. 66—auto license—fees $1 to $1,150. 


Corporations.—Senate 214, exempting in- 
solvent corporations from franchise and 
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Gasoline tax.—House 342, redefining 
“motor vehicle,” “motor fuel,” “dealer,” 
etc., has passed both houses. 

School taxes.—Senate 253, fixing the 
maximum and minimum rates for school 
taxes, has passed both houses. 


WEST VIRGINIA 
New Laws 


%* H. 18xx —tax sales—redemption. 

% H. 43xx —alcoholic liquor—license taxes 
$50 to $500 plus $1 per barrel 
on beer. 

%* H. 82xx —personal property—exempting 
from taxation. 

% H. 234xx, %H. 313xx and %H. 326xx—ap- 
portioning tax levies under tax 
limitation amendment. 

*%S. 14xx —definir.zg ownership of proper- 
ty for tax purposes. 

*S.84xx —land book assessment consti- 
tutional amendment. 


Amusements.— House 311, imposing a 4% 
tax on amusements, is pending in the House. 


Capital stock.—House 352xx, imposing a 
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Corporations.—House 325xx, providing , 
of 1% excise tax on all corporations 
and partnerships, is pending in the House. 


Railroads.—House 324xx, imposing a y, 
of 1% privilege tax on the assessed valua. 
tion of railroads, is pending in the House. 


Sales tax.—House 280xx, imposing a 2% 
retail sales tax, is pending in the House. 

House 349xx, providing a 3% sales tax 
and exempting necessary foodstuffs, j; 
pending in the House. 


House 365xx, increasing the surtax on 
utilities 60%, enacting a 2% sales tax, ex. 
empting foodstuffs and also taxing luxuries 
at 20%, has passed both houses. 


Senate 119xx, 121xx and 122xx, are also 
sales tax bills and are still pending in the 
Senate. 


Severance taxes.—House 350xx provid- 
ing a severance tax on gas and oil and 
House 351xx, taxing coal, are pending in 
the House. 


Tobacco, beverages and cosmetics— 
House 293xx imposes a tax of 10% on 





Supervision of Corporation Tax Matters 
Recommended as Duty of Controller 


W ITH the object of standardizing the authority, 
duties, rank and responsibilities of the corpo- 
ration controller, a report has been issued by a 
special committee,! which has the approval of the 
Controllers Institute of America.” 


A survey made by the committee prior to its report 
disclosed a diversity of responsibilities assigned to 
controllers, as reflected in corporation by-laws. The 
committee report follows: 


Definition of Duties of the Controller of a 
Manufacturing Company 


The duties of the Controller outlined herein are primarily 
designed for use by manufacturing companies. With some 
slight modifications, however, they may be readily adapted 
to a wide variety of corporations, associations and other 
types of organizations. 


The specification of duties has been presented in the 
form of by-laws which may be used as prepared or modi- 
fied to meet the peculiar requirements of the case in hand. 

Some of the duties ascribed herein to the controller are 
sometimes assigned by corporations to other officers, such 
as a vice-president, the secretary or the treasurer. In this 
presentation, however, they have all been included in order 
that attorneys, incorporators. or directors of corporations 
may have complete data at hand on which to base their own 
specifications and also in order that a comprehensive idea 
may be had as to the potential possibilities of the office 
of controller and its obvious value to the corporation as 
an important adjunct to up-to-date management. 


Developments during the past few years, when many 
corporations have been subjected to close scrutiny and 
some to severe criticism have conclusively proved that the 
old-time conception of some heads of corporations that 
a controller is merely a needless luxury is a thing of the 
past. 

On the contrary, the Controllers Institute is firmly of 
the opinion that the greater latitude allowed and powers 


1The members of the committee (Committee on Professional Stand- 
ing) are: B. G. Smith, controller of E. R. Squibb & Sons, chairman; 
H. G. Kessler, controller of Commonwealth and Southern Corporation; 
and Leroy V. Porter, controller of the New York Central Lines. 

2 Office of the institute is at 1 East 42nd St., New York City. 


v ¢ 5 mill tax on capital stock, is pending in| tobacco, beverages and cosmetics. Pend- 
registration taxes, has passed both houses. | the House. 


ing in House. 


granted to a controller of the right type, the greater will 
be his contribution to successful and profitable manage- 
ment. To this end, the Controllers Institute believes that 
the controller should be elected by the Board of Directors 
and attend its meetings as well as those of the Executive 
Committee, if any; if not as a member, at least in an 
ex-officio capacity. 

The Institute further believes that it is desirable to de- 
fine the duties of the controller in the by-laws of corpo- 
rations with some degree of detail, possibly even to greater 
extent than in the case of other officers whose duties may 
have become more generally recognized from long-established 
custom. By doing so, the danger of over-lapping respon- 
sibilities as between the controller and other officers or 
possible neglect of important corporate activities due to 
failure to properly assign the duties, will be greatly lessened. 


The first by-law is merely a brief statement or list of 
the officers, which includes that of the controller. 


The second by-law is designed for use in conjunction 
with other by-laws describing the duties of individual offi- 
cers. In it will be found a brief statement of the position 
and duties of the controller. 


The third by-law contains separate statements of par- 
ticular duties, one or more, or in some cases all, of which 
may be applicable to the office of controller in the organi- 
zation for which by-laws are being prepared. 


The Institute will be glad to consider and answer any 
inquiry as to the duties and responsibilities of controllers 
and to co-operate with anyone who may desire to modify 
these proposed by-laws to meet special requirements. 


Various Proposed Forms of By-Laws 
1. 
Short Form 
(Officers) 

‘The officers of this corporation shall be a President, one or more 
Vice-Presidents, a Controller, a Secretary and a Treasurer, and such 
other officers as may be elected by the Board of Directors. The officers 
shall perform such duties and have such powers as generally pertain 
to their respective offices and such other duties and powers as from 
time to time may be imposed or conferred upon them by the Board of 
Directors. One person may hold two or more offices, except that the 
offices of Controller and Treasurer shall not be held by the same person. 


2. 
Short Form 
(Duties) 

The duties of the controller shall be to maintain adequate records of 
all assets, liabilities, and transactions of this corporation; to see that 
adequate audits thereof are currently and regularly made; and, in con- 
junction with other officers and department heads, to initiate and enforce 
measures and procedures whereby the business of this corporation shall 
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be conducted with the maximum safety, efficiency, and economy. He 
shall attend all meetings of the Board of Directors and of the Executive 
Committee and he shall report to the President and/or the Board of 
Directors as said Board of Directors may prescribe. His duties and 
owers shall extend to all subsidiary corporations and, so far as the 
President may deem practicable, to all affiliated corporations. 


3. 
Detailed Form 


(Statement of specific duties to be set forth in a by-law when it is 
desired to set forth the controller’s duties in detail. [Any one or more 
may be included as occasion requires]). 


The controller is specifically charged with the following duties: 


1. The installation and supervision of all accounting records of the 

corporation. ; . 

The preparation and interpretation of the financial statements and 

reports of the corporation. ; 

The continuous audit of all accounts and records of the corporation 

wherever located. 

The compilation of production costs. 

The compilation of costs of distribution. 

The taking and costing of all physical inventories. 

The preparation and filing of tax returns and the supervision of all 

matters relating to taxes. 

The preparation and interpretation of all statistical records and 

reports of the corporation. 

The preparation, as budget director, in. conjunction with other 

officers and department heads, of an annual —o covering all 

activities of the corporation, for submission to the Board of Direc- 
tors prior to the beginning of the fiscal year. The authority of the 

Controller, with respect to the veto of commitments or expenditures 

not authorized by the budget, shall, from time to time, be fixed by 

the Board of Directors. 

10. To ascertain currently that the properties of the corporation are 
properly and adequately insured. 

11. The initiation, preparation and issuance of standard practices re- 
lating to all accounting matters and procedures and the co- 
ordination of systems throughout the corporation, including clerical 
and office methods, records, reports and procedures. 

12. The maintenance of adequate records of authorized appropriations 
and the determination that all sums expended pursuant thereto are 
properly accounted for. 

13. To ascertain currently that financial transactions covered by min- 
utes of the Board of Directors and/or the Executive Committee are 
properly executed and recorded. 

14. To maintain adequate records of all contracts and leases. 

15. To approve for payment (and/or countersign) all checks, promis- 
sory notes and other negotiable instruments of the corporation 
which have been signed by the Treasurer or such other officers as 
shall have been authorized by the by-laws of the corporation or 
from time to time designated by the Board of Directors. 

16. The examination of all warrants for the withdrawal of securities 
from the vaults of the corporation and the determination that such 
withdrawals are made in conformity with the by-laws and/or regu- 
lations established from time to time by the Board of Directors. 


oe Nae YP 


Amendments of Regulations 


Computation of Depreciation Allowances 


Articles 205 of Regulations 77 and 74 and Article 
165 of Regulations 69, 65 and 62, have been amended 
by Treasury Decision 4422, XIII-10-6692 (p. 3), to 
limit depreciation deductions and require full -infor- 
mation with respect thereto. The texts of the 
amended articles, with changes indicated by italics, 
follow: 


Art. 205. [Reg. 77 and 74.] Method of Computing De- 
preciation Allowance.—The capital .sum to be recovered 
shall be charged off over the useful life of the property, 
either in equal annual installments or in accordance with 
any other recognized trade practice, such as an apportion- 
ment of the capital sum over units of production. What- 
ever plan or method of apportionment is adopted must be 
reasonable and must have due regard to operating condi- 
tions during the taxable period. The reasonableness of 
any claim for depreciation shall be determined upon the 
conditions known to exist at the end of the period for 
which the return is made. Where the cost or other basis 
of the property has been recovered through depreciation 
or other allowances no further deduction for depreciation 
shall be allowed. The deduction for depreciation in respect 
of any depreciable property for any taxable year shall be 
limited to such ratable amount as may reasonably be consid- 
ered necessary to recover during the remaining useful life of 
the property the unrecovered cost or other basis. The burden 
of proof will rest upon the taxpayer to sustain the deduc- 
tion claimed. Therefore, taxpayers must furnish full and 
complete information with respect to the cost or other basis 
of the assets in respect of which depreciation is claimed, their 
age, condition and remaining useful life, the portion of their 
cost or other basis which has been recovered through deprecia- 
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tion allowances for prior taxable years, and such other infor- 
mation as the Commissioner may require in substantiation of 
the deduction claimed. 


Art. 165. [Reg. 69, 65 and 62.] Method of Computing 
Depreciation Allowance.—The capital sum to be recovered 
shall be charged off over the useful life of the property, 
either in equal annual installments or in accordance with 
any other recognized trade practice, such as an apportion- 
ment of the capital sum over units of production. What- 
ever plan or method of apportionment is adopted must be 
reasonable and must have due regard to operating condi- 
tions during the taxable period. The reasonableness of 
any claim for depreciation shall be determined upon the 
conditions known to exist at the end of the period for 
which the return is made. Where the cost or other basis 
of the property has been recovered through depreciation 
or other allowances no further deduction for depreciation 
shall be allowed. The deduction for depreciation in respect 
of any depreciable property for any taxable year shall be 
limited to such ratable amount as may reasonably be consid- 
ered necessary to recover during the remaining useful life of 
the property the unrecovered cost or other basis. The burden 
of proof will rest upon the taxpayer to sustain the deduc- 
tion claimed. Therefore, taxpayers must furnish full and 
complete information with respect to the costs or other basis 
of the assets in respect of which depreciation is claimed, their 
age, condition and remaining useful life, the portion of their 
cost or other basis which has been recovered through deprecia- 
tion allowances for prior taxable years, and such other infor- 
mation as the Commissioner may require in substantiation of 
the deduction claimed. 


[Signed by Guy T. Helvering, Commissioner of Internal 
Revenue, and approved February 28, 1934, by H. Morgen- 
thau, Jr., Secretary of the Treasury.] 


Court Decisions 


Supreme Court 


Bonds—Income from Purchase at Less Than Par of 
Bonds of a Company All of Whose Assets Were Owned by 
Buyer and Whose Debts Were Assumed Prior to Bond 
Purchases.—Gain was realized by the taxpayer respondent 
in 1922 and 1924 upon the purchase for less than par of 
the bonds of another company all of whose assets had been 
purchased and whose debts had been assumed in 1914. 
“We find nothing to distinguish this cause in principle 
from United States v. Kirby Lumber Co., 284 U. S. 1. The 
doctrine there announced is controlling here. Bowers v. 
Kerbaugh-Empire Co., 271 U. S. 170 is not applicable. The 
final outcome of the dealings was revealed—the taxpayer 
suffered a loss. Here, for aught we know, there was sub- 
stantial profit—certainly, the record does not show the 
contrary. Doubtless, respondent’s books indicated a de- 
¢rease of liabilities with corresponding increase of net 
assets.”—U. S. Supreme Court in Guy T. Helvering, Com- 
missioner of Internal Revenue, v. American Chicle Co. No. 
349. October term, 1933. 

This decision reversed on this issue the decision of the 
U. S. Circuit Court of Appeals, Second Circuit, 65 Fed. 
(2d) 454, which affirmed the decision of the Board of Tax 
Appeals, 23 BTA 22. 

Waivers—Statute of Limitations—Waivers executed 
under Section 278 (c) of the 1926 Act are valid though the 
statutory period for assessment and collection had expired 
before the waivers were executed. Section 1106 (a) of the 
1926 Act, later repealed, extinguishing the liability for taxes 
barred by the statute of limitations, did not bar the legality 
of a voluntary agreement by the taxpayer to pay a tax 
after the limitation period had expired—U. S. Supreme 
Court in Guy T. Helvering, Commissioner of Internal Revenue 
v. The Newport Company. No. 515. Oct. term, 1933. 

The decision of the Circuit Court of Appeals, Seventh 
Circuit, 65 Fed. (2d) 925, which affirmed Board of Tax 
Appeals decision, 22 BTA 833, was reversed. 


Appellate and Lower Courts 


Affiliated Corporations—Assessment of Members of 
Group for Proportionate Shares of Additional Taxes Due 
on Consolidated Return.—In a suit by the Government, the 
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Court allows recovery against one member of an affiliated 
group for its proportionate share of the additional 1919 tax 
liability of the affiliated group. The defendant originally 
filed a separate return but the Commissioner decided that 
a consolidated return should have been filed by the group, 
and assessed the tax on an apportioned basis. An allocation 
agreement was filed after the defendant’s tax liability had 
been assessed. 

A waiver for the assessment of taxes for the fiscal year 
ended July 31, 1919, was signed on June 16, 1925, by a sub- 
sidiary extending the time for assessing the tax until 
December 31, 1925, and for 60 days thereafter if no appeal 
to the Board was filed. No appeal was filed, and the tax 
was assessed on February 26, 1926. Collection of the tax 
by the Government is allowed.—U. S. District Court, Dis- 
trict of Minnesota, Third Division, in United States of 
America v. Amenia Elevator Company. No. 2185 Law. 


Bad Debt Deductions.— Where taxpayer in 1926 ex- 
changed notes of a certain par value, issued by a corpora- 
tion in which it held stock, for notes of a lesser par value, 
there was no evidence to sustain a loss or a worthless 
bad debt, and no deduction is allowable on account of 
such exchange.—U. S. Circuit Court of Appeals, Eighth 
Circuit, in Johnsen, Drake and Piper, Inc. v. Guy T. Helver- 
ing. No. 9758. Nov. term, 1933. Decision of Board of Tax 
Appeals, 27 BTA 585, affirmed. 


Payment made in 1922 to a banking company by a di- 
rector and stockholder under an agreement executed by 
him and others providing that they would indemnify the 
bank against losses with respect to certain notes held by 
the bank did not give rise to a deduction for “bad debts.” 
“It is evident that neither the Bank nor the indemnitors 
considered that the indemnitors had acquired any interest 
in these notes by virtue of the payment or that the makers 
of the notes were obligated to anyone except the Bank.” 
—U. S. Circuit Court of Appeals, Eighth Circuit, in Charles 
M. Howell v. Commissioner of Internal Revenue. No. 9674. 
Nov. term, 1933. Petition to review decision of Board of 
Tax Appeals, 22 BTA 140, dismissed. 

Bad debt deduction for 1924 was allowable in respect of 
notes given petitioner by her son in 1915. The son died 
in 1923, and his executor refused payment of the notes, as 
outlawed, in 1924. A written memorandum of the debtor’s 
financial condition, and acknowledging his debt, given to 
petitioner in 1923, when she released securities pledged for 
payment of the debt, was not sufficient under California 
law as a renewed promise on outlawed notes, but’ peti- 
tioner’s belief that it was sufficient to renew the promise 
warrants her contention that they were not ascertained 
to be worthless until 1924. “The executor carried the notes 
as existing obligations of the estate and until the rejection 
of the claim the taxpayer believed that the notes would be 
paid. The estate was in excess of $200,000 and there was 
nothing to prevent the heirs respecting decedent’s evident 
intention to validate the notes and themselves making pay- 
ment. Under these circumstances she would not have been 
justified in writing off the claim as worthless in 1923.”— 
U. S. Circuit Court of Appeals, Ninth Circuit, in Commis- 
sioner of Internal Revenue v. Clara Burdette. No. 7134. 
Decision of Board of Tax Appeals, 25 BTA 692, affirmed. 

On the evidence, a certain debt is held to have been ascer- 
tained to be worthless in 1925, and having then been charged 
off, it was deductible in that year. The debt represented a 
deficiency judgment obtained in 1923, as to which plaintiffs 
thought recovery could be made and were prosecuting 
recovery proceedings until 1925, when their attorneys in- 
formed them that the bankrupt estate of the judgment 
creditor had been closed and that they would receive 
nothing.—U. S. Court of Claims in J. Fred Schoellkopf and 
Roy Munger, as Executors and Trustees of the Estate of J. B. 
Wilson, Deceased, v. The United States. No. M-232. 


Closing Agreements.—Taxpayer, having executed a final 
closing agreement pursuant to section 606 of the 1928 Act 
with respect to her tax liability for 1926, recovery under 
a subsequent claim for refund of taxes for that year was 
properly denied by the Commissioner. The record shows 
that the agreement was executed for a duly authorized 
Acting Commissioner by a duly authorized subordinate 
and was approved by a duly authorized Acting Secretary 
of the Treasury—U. S. Court of Claims in M. Gertrude 
Semmes v. The United States. No. M-329. 
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Consolidated Returns—Liability of Dominant Company 
in an Affiliated Group for Consolidated Tax Assessment. 
—Board of Tax Appeals was warranted by the evidence 
in holding that consolidated tax liabilities of the petitioner 
and its affiliates for 1917, 1918, and 1919 should be allocated 
for assessment to petitioner alone. “We think there is 
substantial evidence [previously reviewed by the court], 
in the course followed by these officers in representing all 
the companies throughout the whole controversy, to show 
an agreement among them all that the entire tax against 
the group should be assessed and paid by the parent com- 
pany. * * * Petitioner urges that the Board did not 
make a finding of fact that the agreement required by 
statute existed. But, as stated at the outset, the Board did 
so find in its opinion and that is all that is required.”—U. S. 
Circuit Court of Appeals, Sixth Circuit, in American Textile 
Woolen Company v. Commissioner of Internal Revenue. No. 


6365. Decision of Board of Tax Appeals, 23 BTA 670, 
affirmed. 


Contracts—When Completed So as to Make Profits Tax- 
able.—Where a corporation enters into eight contracts all 
attached to “The General Conditions of the Contract,” a 
standard form used by the American Institute of Architects, 
which sets forth the precise method by which all the obli- 
gations of the contractor are to be discharged, and such 
“General Conditions of the Contract” and the eight con- 
tracts appended thereto cover construction of two buildings 
for a single owner, it is held that the work involved is a 
single job and is not completed until all the terms of the 
General Conditions of the Contract and of the several 
contracts attached thereto have been discharged. The evi- 
dence indicates that the work was completed early in 1925. 
Therefore, the Commissioner was in error in taxing any 
part of the profits from the contracts in 1923 and 1924. 
—U. S. Circuit Court of Appeals, Eighth Circuit, in Guy T. 
Helvering, Commissioner of Internal Revenue, v. National 
Contracting Company. No. 9735. Nov. term, 1933. Decision 
of Board of Tax Appeals, 25 BTA 407, affirmed. 


Deficiency Assessments — Duty of Board of Tax Ap- 
peals in Review Cases Involving Such Assessments.—It is 
the duty of the Board of Tax Appeals to find the facts upon 
which the validity of a proposed deficiency depends, and 
upen appeal the upper court is concerned only with the 
question as to whether or not the facts found sustain 
the legal conclusions reached. The case is remanded to the 
Board with instructions to specifically find the actual value 
of a certain option at the time it was transferred to a corpo- 
ration in consideration for its stock. The Board did not 
make such a finding in its decision.—U. S. Circuit Court of 
Appeals, Ninth Circuit, in Belridge Oil Company, a Corpora- 
tion, v. Guy T. Helvering, as Commissioner of Internal Rev- 
enue. No. 7103. Decision of Board of Tax Appeals, 26 
BTA 810, remanded. 


Evasion of Taxes— Validity of Indictment. — Indict- 
ment of a corporation’s president, for wilfully and know- 
ingly attempting to defeat and evade tax upon the corpora- 
tion’s net income, is quashed, being defective because it 
fails to allege that the defendant was under a duty, as 
president, to perform the act in respect of which the viola- 
tions occurred.—U. S. District Court, Middle Dist. of Penn., 
in United States of America v. Jacob Troy. No. 8694, June 
term, 1933. 


Excess Profits Tax under Revenue Act of 1918.—Addi- 
tional income and excess profits taxes for the fiscal year 
1918 were properly collected from the parent company of 
an affiliated group, information returns filed by the sub- 
sidiaries expressly representing that no part of the tax was 
to be assessed against any of them, “and these information 
returns were just as applicable to the additional assessment 
as to the payments made when tentative and consolidated 
returns were filed.” The plaintiff (parent company) wrote 
the Commissioner on February 8, 1926, requesting “that 
the assessment be made immediately.” “* * * after such 
a request for immediate assessment * * *, the plaintiff is 
hardly in a position now to assert that there was no agree- 
ment among the affiliates as required by Section 240(a) of 
the Revenue Act of 1918.” 


(Continued on page 208) 
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Amendment of Law Governing State Taxation of 
National Banks Before the Senate 


T= Senate Committee on Banking and Currency has 
sent S. 2788 to the Senate with a report declaring the 
measure to be the solution to the troublesome problem of 
bank-share taxation which has been before Congress for 
about ten years. 


The first section of the bill amends subdivision (b) of 
paragraph 1 of Section 5219 of the Revised Statutes, as 
amended, to read as follows: 

(b) In the case of a tax on said shares, no tax burden shall be im- 


posed in any taxing district upon said shares greater than the average 


burden imposed in that district on other taxable intangible personal 
property therein.? 


In support of this amendment the committee states that 
bank shares are essentially intangible personal property 
and that there is no reason why investment in such shares 
should be subjected to any heavier taxation than invest- 
ment in other intangible personal property, particularly 
as the public interest now requires renewed investment in 
banks. The report points out that the existing law has 
been productive of a mass of litigation. Particularly ad- 
verse to banks have been court decisions holding that only 
when the main business of a corporation employing money 
in the same class of loans and investments which the banks 
hold is in direct competition with banks are its shares con- 
sidered to be moneyed capital under Section 5219 of the 
Revised Statutes, as amended. Outside of the important 
financial centers, competitive moneyed capital in the hands 
of individuals is difficult of ascertainment by assessing 
officers and of legal proof by banks whose shares are ex- 
cessively taxed or otherwise discriminated against, the 
report says. 


Section 2 of the bill adds a new clause, numbered 5, to 
Section 5219 of the Revised Statutes, as amended, as 
follows: 


5. As a further condition upon the exercise of the permission for the 
state taxation of national banking associations, their net income, shares, 
or dividends thereon, state banks or trust companies which are members 
of a Federal Reserve bank shall not be taxed at a greater rate than 
national banking associations, their net income, shares, or dividends 
thereon are taxed by the taxing state as provided by this section. 


The committee report explains that the theory on which 
this proposal is based is the constitutional power of Con- 
gress to impose any conditions it deems proper in connec- 
tion with the permission to the states to tax a Federal 
instrumentality. “It is a wholly reasonable condition for 
the protection of the Federal Reserve System and its de- 
velopment,” the report says, “that when states desire to 
place upon state member banks a heavier burden of taxa- 
tion than Congress permits in the case of national banke, 
such states shall not have the benefit of the grant with 
respect to the taxation of national banks.” 


Processing Tax Revenues Expected to Cover 
Benefit Payments 


T= returns from processing taxes now in effect are 
meeting the estimates made by the budget section of 
the Agricultural Adjustment Administration, and will pro- 
vide revenue sufficient to finance the various adjustment 
programs now in operation and also approved surplus re- 
moval purchases, according to Louis H. Bean, Economic 
Adviser to the Agricultural Adjustment Administration. 


1The present law provides for a tax on the shares at no greater rate 
than imposed upon “other moneyed capital in the hands of individual 
citizens coming into competition with the business of national banks.” 





The Bureau of Internal Revenue reports collections from 
processing taxes on basic agricultural commodities through 
February 28, 1934, to have been $216,778,000, or over 53 
per cent of the $403,000,000 estimated to be returned dur- 
ing the fiscal year which ends June 30, 1934. 

Expenditures to be incurred in the. programs now in 
effect—wheat, cotton, corn-hogs, and tobacco—involving 
rental and benefit payments and surplus removal costs, 
will total $859,350,000, according to the latest revised bud- 
get estimates. Collections of taxes for the entire period, 
are estimated at $863,595,000. The collection figures in- 
clude revenue from processing taxes, and compensatory 
taxes on paper and jute, and differ from former estimates 
in that $13,500,000 of additional revenue is anticipated from 
parity payments paid on grains, principally corn, used in 
distilling. 

Included in this forecast by the Agricultural Adjustment 
Administration of approximate balance are total refunds 
placed at $120,127,000 covering refunds for over-payment, 
collections in error, refunds or “drawback” on products 
exported, refunds on commodities for charitable distribu- 
tion, and refunds of the tax on floor stocks held at the 
time the tax is terminated. 

Following is an outline of receipts and disbursements to 
the end of February, 1934, and estimates of receipts and 
expenditures for a two-year period*by commodity pro- 
grams: 


Cotton 
(Processing tax effective August 1, 1933) 
Revenue from processing taxes through February 28, 1934.. $103,886,000 
Compensating taxes on paper and jute through February 


te RESIIRSIRE. lg Sg GRU eer A Rees aire Senter Pe Se 3,472,000 
Estimated collections to end of fiscal year................. 146,700,000 


Estimated monthly volume of collections to end of fiscal 


OE Se LY EE A ainsi CS Sree 10,000,000 
Estimated disbursements to end of fiscal year.............. 168,877,000 
Disbursements through February 28, 1934............... 112,349,176 
Estimated disbursements entire program ................. 298,700,000 
Estimated revenue entire program .............. 305,000,000 


The original estimate for collections during this fiscal 
year was $134,700,000. However, because of a processors’ 
tendency to build up large inventories before the tax went 
into effect, the return from floor stock taxes was $57,000,000 
instead of the estimated $36,000,000. Rental payments in 
the 1933 cotton campaign, and the first payment of the 
1934 benefits are included in the probable disburse- 
ments for this fiscal year. 


Wheat 
(Processing tax effective July 9, 1933) 
Revenue from processing taxes through February 28, 1934.. $ 72,096,000 
Estimated collections to end of this fiscal year............. 117,000,000 
Estimated disbursements to end of this fiscal year BA 95,650,000 
Estimated monthly return of processing taxes to end of year _ 11,000,000 


Disbursement of benefits through February 28, 1934... 59,635,216 
Estimated revenue entire wheat program.................. 132,000,000 
Estimated disbursements entire program.................. 138,500,000 


As tax yields have run approximately the same as fore- 
cast, while payments have been slightly less than antici- 
pated, it is expected revenue will equal disbursements. 
The estimate does not take into account the fact that the 
Secretary of Agriculture may continue the processing tax 
on wheat to take care of further adjustment payments. 


Tobacco 
(Processing tax effective October 1, 1933) 
Revenue from processing taxes through February 28, 1934.. $ 9,728,000 


Estimated collections to end of fiscal year................. 17,300,000 
Estimated disbursements to end of fiscal year ........ ies 16,496,000 
Estimated monthly volume collections to end of fiscal year 2,000,000 
Disbursements through February 28, 1934................ 1,586,156 


Estimated revenue entire program 


48,300,000 
Estimated disbursements entire program... 


41,500,000 
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The disbursements thus far have been in the form of 
payments to farmers taking part in the 1933 cigar-leaf pro- 
gram. No payments have as yet gone out in the various 
programs for 1934 tobacco reduction, although such pay- 
ments are anticipated in the near future and are included 
in the estimate of disbursements to the end of this fiscal 
year. 


Corn and Hogs 
(Processing tax effective November 5, 1933) 
Revenue from processing taxes through February 28, 1934.. $ 26,392,000 


Estimated collections to end of fiscal year................. 124,500,000 
Estimated disbursements to end of fiscal year............. 223,255,000 
Estimated disbursements entire program.................. 488,000,000 


Estimated revenue entire program.................00.000- 496,900,000 


The estimated revenue includes several items other than 
processing taxes, such as the $37,000,000 allocation from 
the Bankhead fund, $3,000,000 due from Federal surplus 
relief agencies for payment of dry salt pork furnished, and 
also parity payments by distillers on corn used, estimated 
to yield $13,500,000. The expenditures include rental and 
benefit payments, surplus purchases, emergency buying 
and administrative expense. 


Processing Tax Levy With Respect to Six 
More Commodities Probable 


N EW processing taxes are in prospect as the result of 
1 the passage by Congress of H. R. 7478, which is 
expected to be approved by the President, amending the 
Agricultural Adjustment Act, as amended, to include in 
“basic commodities,” under Section 11, rye, flax, barley, 
grain sorghums, cattle, and peanuts, in addition to wheat, 
cotton, field corn, hogs, rice, tobacco, and milk products, 
originally designated to be basic commodities. 

In addition to an appropriation of $200,000,000 for admin- 
istrative expenses and other purposes authorized by Sec- 
tion 12 of the Agricultural Adjustment Act and to support 
and balance the markets for the dairy and beef cattle indus- 
tries, the bill makes a special appropriation of $50,000,000 
“to enable the Secretary of Agriculture to make advances 
to the Federal Surplus Relief Corporation for the purchase 
of dairy and beef products for distribution for relief purposes, 
and to enable the Secretary of Agriculture, under rules and 
regulations to be promulgated by him and upon such terms 
as he may prescribe, to eliminate diseased dairy and beef 
cattle, including cattle suffering from tuberculosis or 
Bangs’ disease, and to make payments to owners with 
respect thereto.” 


Prop to State Sales Taxes Provided in Senate Bill 


M ANY of the twenty-six states which impose taxes on 
sales are losing much revenue in consequence of the 
existing ban on state taxation of interstate shipments. 
Elimination of this means of sales tax avoidance is the 
object of a bill (S. 2897), which was passed by the Senate 
on March 15 and is expected to be passed by the House of 
Representatives. 

The bill permits the states to levy nondiscriminatory 
taxes upon the sale of property which has been consum- 
mated as part of an interstate transaction, and to prevent 
avoidance of state sales taxes under the “original package 
doctrine” first enunciated by the Supreme Court in Brown 
v. Maryland (12 Wheat. 419, decided in 1827), but which has 
been greatly modified in force in later court decisions, it is 
expressly provided that there shall be no exemption from 
state taxes levied upon sales of tangible personal property, 
or measured by sales of tangible personal property, by 
reason of such property being introduced into any state 
or territory in original packages, or containers, or other- 
wise. 

In the hearings by the Committee on Interstate Com- 
merce the Supervisor of Public Accounts of the State of 
Louisiana, Miss Grosjean, testified that shippers of tobacco 
were using the “original package” doctrine as a subterfuge 
to avoid the Louisiana tax on the sale of packages of 
cigarettes. Other states impose a similar tax. 

Following is the text of the bill as passed by the Senate: 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That all taxes or ex- 
cises levied by any state upon sales of tangible personal property, or 
measured by sales of tangible personal property, may be levied upon, or 
measured by, sales of like property in interstate commerce, by the 
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state into which the property is moved for use or consumption therein, 
in the same manner, and to the same extent, that said taxes or excises 
are levied upon or measured by sales of like property not in interstate 
commerce and no such property shall be exempt from such taxation by 
reason of being introduced into any state or territory in original pack- 
ages, or containers, or otherwise: Provided, That no state shall dis- 
criminate against sales of tangible personal property in interstate 
commerce, nor shall any state discriminate against the sale of products 
of any other states: Provided further, That no state shall levy any tax 
or excise upon, or measured by, the sales in interstate commerce of 
tangible personal property transported for the purpose of resale by the 
consignee: Provided further, That no political pd 0 of any state 
shall levy a tax or excise upon, or measured by, sales of tangible personal 
property in interstate commerce. For the purposes of this Act a sale of 
tangible personal property transported, or to be transported, in interstate 
commerce shall be considered as made within the state into which such 
property is to be transported for use or consumption therein, whenever 
such sale is made, solicited, or negotiated in whole or in part within 
that state. 

Sec. 2.—Receivers, liquidators, referees, and other officers of any court 
of the United States, are required to pay all taxes and licenses levied 
by any state or subdivision thereof the same as corporations, partner- 
ships, concerns, persons, or association of persons are required to pay 
the same. 


Revision of Rules of Practice Before Treasury 
Department Under Consideration 


¥ ye practitioners who are aware of undercurrents in 
the Treasury Department are wondering how the New 
Deal principles relating to tax practice before the Depart- 
ment will affect them. 

Secretary Morgenthau has made no secret of his opinion 
that the rules of practice before the Treasury Department 
and eligibility requirements should be materially changed. 
It is known that an investigation is in progress to ascertain 
what changes are desirable. 

In this connection it may be of some significance that 
the members of the Committee on Enrollment and Dis- 
barment are all appointed to serve only until June 30, 1934 
Heretofore these appointments have been made to expire 
at the end of each calendar year. The present members 
of the Committee are as follows: 

S. R. Jacobs, Assistant Commissioner of Public Debt, 
chairman. 

J. B. Corridon, Special Attorney in the Customs Bureau, 
vice chairman. 

Dr. O. V. Emery, Bureau of Internal Revenue, Industrial 
Alcohol Division. : 

H. C. Armstrong, Special Attorney, General Counsel’s 
Office, Bureau of Internal Revenue. 

W. T. Heffelfinger, Surety Bonds Section, Treasury De- 
partment. 

Lawrence Becker, counsel and secretary. 

Owen F. Mullen, assistant secretary. 


Ruling As to When AAA Rental and Benefit 
Payments Are Taxable 


HE Bureau of Internal Revenue has ruled that rental or 

benefit payments made or to be made by the Secretary 
of Agriculture under the provisions of the Agricultural 
Adjustment Act to producers for the reduction in acreage 
or the reduction in production for market of any basic 
agricultural commodity specified in Section 11 of the Act, 
as amended, constitutes taxable income to the recipient for 
Federal income tax purposes. These basic commodities 
are wheat, cotton, field corn, hogs, rice, tobacco, and milk 
and its products. 

As to whether recipients of this income have an option 
of reporting said income either in 1933 or 1934, the Bureau 
has given the opinion there is no provision of the law and 
regulations under which such an option may be recognized. 

In most cases farmers report their income on what is 
known as the cash receipts and disbursements basis; that 
is, they report their income for taxation purposes in the 
year in which the income is actually received. In such 
cases when the checks are not delivered until January, 1934, 
the ruling is that the payments must be considered as 
income in 1934. 

In a few cases farmers report their income on what is 
known as the accrual basis; that is, income is reported in 
the year accrued even though not actually received in that 
year. In such cases, it is held that the income is accrued 
in the year in which the allotment,contract was accepted, 
and, therefore, taxable in that year even though the check 
is-delivered in a-later year. 
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Income Tax Collections During March 29 Per Cent 
Higher Than Last Year 


MPROVED business conditions in 1933 and the restrictions 

placed upon the carry-over of net losses and stock losses 
by the National Industrial Recovery Act were the primary 
factors which resulted in current income tax collections 
during March of this year being 29 per cent greater than 
in the same month of 1933, notwithstanding a decrease of 
1624 per cent in revenue from taxpayers in the lower income 
brackets. 

Corporation payments jumped 47 per cent and those by 
individuals with incomes of $5,000 and over were up nearly 
24 per cent. The decrease of 2 million dollars in collec- 
tions from individuals with incomes under $5,000 is prob- 
ably in considerable measure a consequence of the full 
effect of the epidemic of salary cuts during the lean year 
1932 not having been registered until the returns for 1933 
were made. While salary increases occurred in 1933, they 
were not general and apparently did not offset previous 
reductions. 

Income tax collections by classes, as announced by the 
Treasury on the basis of preliminary reports from col- 
lectors of internal revenue, follow: 


March, 1934 March, 1933 
Personal returns reporting incomes under 








EERE ERA ERs. SO FS RRS "$ 12,936,735 $ 14,974,689 
Personal returns reporting incomes of $5,000 
SUE NEE Se ota doe iy vies dares vesewee greg 109,766,752 88,599,236 
CORREO DOOD: oc so. F355 Sica een gels és 92,200,858 62,801,193 
Total on current returns.............. $214,904,345 $166,375,118 
ee ay ak 2 A RS Soe 15,443,744 10,867,233 
Total income tax collections.......... $230,348,089 $177,242.351 


New Form of Tax in Cotton Control Bill 


CTION by Congress to make crop control programs 

under the Agricultural Adjustment Act more effective 
by taxation of production in excess of allotments appar- 
ently will have its beginning in H. R. 8402, introduced in 
the House by Representative William B. Bankhead of 
Alabama. 


The bill as it passed the House in effect imposes a tax 
of 50 per cent of the “average central market price” per 
pound of lint cotton, but not less than 5 cents per pound, 
on the ginning of such cotton in excess of crop allotments 
to producers made by the Secretary of Agriculture. The 
amended draft of the bill which the Senate passed makes 
the tax 75 per cent of the “average central market price” 
per pound of lint cotton, with a minimum tax of 8 cents 
per pound, on cotton ginned in excess of allotments. 


The Senate also by amendment changed the apportion- 
ment between the cotton-producing states of cotton exempt 
from tax by providing that it shall be determined by the 
ratio of the average number of bales produced in each 
state during the ten (instead of five) crop years preceding 
the passage of the Act to the average number of bales 
produced in the several states during the same period. An 
additional restriction was added to the effect that no state 
shall receive an allotment of less than 200,000 bales of 
cotton if in any one year of five years prior to the date of 
enactment of the Act production of the state equaled 
250,000 bales. 


Both the House and the Senate fixed the total allotment 
for the crop year 1934-1935 at 10 million bales, but the 
effect of that provision as far as crop limitation is con- 
cerned would seemingly be partly if not entirely nullified if 
the House accepts Senate amendments exempting from 
tax cotton having a staple 1% inches long or longer and 
prohibiting taxation of or penalty on the producer in the 
ginning or otherwise of the first six bales of cotton of 500 
pounds weight. 


Processing Taxes in European Countries 


(CONTRARY to prevalent belief, the projects for control 
of production of farm products instituted in this country 
under the Agricultural Adjustment Act are not without 
Precedent. Similar measures to control prices of farm 
products are in effect in European countries. 
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The Netherlands hog control measures, which include a 
slaughter [processing] tax are reported to be operating 
successfully, with prices for hog products kept at a level 
regarded as remunerative to producers. 


As outlined in Foreign Crops and Markets (issue of March 
19, 1934), publication of The Foreign Agricultural Service, 
Bureau of Agricultural Economics, United States Depart- 
ment of Agriculture, the essential features of the Dutch hog 
control plan are as follows: 


(1) The control of production by a system which re- 
quires that all hogs in the Netherlands weighing over 10 
kilos (22 pounds) must be officially tattooed with an ear- 
mark number, while the number of marks available in any 
specified period is determined by the administrative agency 
[Varkenscentrale]. 


(2) A slaughter tax’ on hogs for domestic consumption. 
The tax provides operating expenses of the administrative 
agencies, and also a fund for making good losses sustained 
on exports. 


(3) The fixing of prices on bacon hogs for export. 


(4) A monopoly on exports by the control agency, and 
complete control of imports, including the levying of equal- 
izing taxes. 


The competition from supplies of cheap beef, met by the 
increase in the price of pork resulting from the hog control 
plan, has been lessened by a scheme for disposing of sur- 
plus beef, a slaughter tax on cattle and the imposition of a 
quota on beef imports. 


Georgian Wins Acclaim as Tax Hero 


I N times of war, heroism is hardly news—it’s not out of 
the ordinary, but the peace-time patriot, he who would 
part with worldly goods, to say nothing of his life, for 
country’s sake except under statutory compulsion, is likely 
to be a man apart. And thus, in vicariously offering to 
uphold the financial stability of Old Glory to the extent of 
$20, a resident of Georgia finds himself anonymously in 
the hall of fame. 


The elevation to national renown came to the Georgian 
as a result of a letter written to the local Collector of 
Internal Revenue in which the writer, whose name cannot 
be divulged under the regulations of the Bureau, said: 


“T have to pay state and county taxes and I see no reason 
why I should not pay some government tax. I just nat- 
urally want to pay some and am inclosing my check for 
$20. I am proud of our government and feel that we 
should all put our shoulders to the wheel at this particular 
time. 

The strange case was referred by Collector W. L. Rob- 
erts of Georgia to Commissioner Guy T. Helvering who 
returned the check to the man with the statement that 

“the Department appreciates your attitude but under the 
existing income tax laws I am not permitted to accept 
contributions to the Government.” 


Significant Decisions of the Board of 
Tax Appeals 


Affiliation in the Case of Corporations.—(1) Corporation 
was not affiliated, under Sec. 240(b)(1) of the 1918 Act, 
with another corporation, where it owned 85 per cent of 
the stock of the second corporation and had no enforce- 
able control of the remainder of the stock. Some of the 
owners of the remaining 15 per cent owned about 3 per 
cent of the stock of the first corporation. It is held that 
85 og cent is not ownership of “substantially all” of the 
stock. 


(2) “Substantially all” the stock of two corporations was 
not owned by the same interests and there was no affiia- 


1 The tax has been kept at 9 cents Dutch per pound (6.06 cents U. S.) 
live weight since last spring. 


Are you in need of reliable repair service on your 
business machines? See the Shoppers’ Column 
on pages 205-206. 
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tion under Sec. 240(b)(2) of the 1918 Act. Where 2,000 
persons own in the aggregate 97 per cent of the stock of 
one corporation and none of the stock of another corpora- 
tion, and the former corporation owns 85 per cent of the 
stock of the latter and nine persons own substantially all 
of the remainder (3%) of the stock of the first corporation 
and all of the remainder (15%) of the stock of the second, 
the group composed of the nine and the 2,000 individuals 
is not the “same interests” as the group of nine and the 
first corporation, within Section 240(b)(2), Revenue Act of 
1918. 


(3) Taxpayer was not estopped to deny affiliation al- 
though it had requested and been granted permission to 
file consolidated returns for 1918. Petitioner in pursuance 
of such permission filed original consolidated returns for 
the years 1917 to 1919. The Commissioner determined a 
deficiency against the petitioner upon the theory that it and 
another corporation were affliated during 1918. In seeking 
a redetermination the petitioner alleged affiliation in its 
original petition, but, after an authoritative interpretation 
of the statute by the Supreme Court, (Handy & Harman 
v. Com., 284 U. S. 136) it amended its petition so as to deny 
affiliation under the facts known to it and the Commis- 
sioner. ‘She Commissioner thereupon, by supplemental 
answer, asserted that the petitioner was estopped to deny 
affiliation by reason of its representations and statements, 
and also by reason of a certain agreement entered into 
with him. The Board considered three grounds of estoppel 
urged by the Commissioner and decided: (a) The ques- 
tion of estoppel because of representation by the taxpayer 
need not be decided, in view of the admission by the Com- 
missioner that all relevant facts (concerning stock owner- 
ship, etc.) were at all times known to him. (b) The 
petitioner is not estopped by agreement, since the agreement 
was merely one that the tax, computed on the basis of 
consolidated returns, may be allocated to and assessed 
against the petitioner, and not one to refrain from raising 
the issue of affiliation before the Board. (c) Assuming 
that, on some principle of equity analogous to estoppel 
in pais, the petitioner may be held to its original position 
on the question of affiliation in order to prevent the in- 
justice of escape from tax by the other corporation, due 
to the lapse of time, and assuming also that such an estop- 
pel has been pleaded and that the statute may be derogated 
by a decision of the Board that the corporations were 
affiliated when the facts establish they were not, the peti- 
tioner would not be estopped under the circumstances of 
this case, as there is no evidence of ratification, acquies- 
cence, affirmance, or acceptance of benefits by the peti- 
tioner, which, if established, would be inadequate without 
in addition an estoppel, otherwise incomplete; nor would 
it be estopped on the ground of election or waiver, since 
the necessary right to elect, the election, and reliance, as 
well as waiver, are all absent. “Election and waiver have 
been suggested as a basis for estopping the petitioner. In 
order to be bound by his election a party must have had 
a right to elect and must have made an election with 
knowledge of his rights upon which the other party prop- 
erly relied. The necessary right to elect, the election, and 
reliance are all absent in this case. This petitioner had no 
right to elect whether it would be taxed by including Tidal 
in the affiliated group with it, or whether it would be taxed 
by excluding Tidal from the affiliated group. The taxing 
statute gave no such election, but provided that only in 
certain circumstances could there be affiliation. Under 
that statute the petitioner and Tidal were not affiliated and 
no inconsistent choice of theirs would have bound either 
the Commissioner or the taxpayers. * * * It is true 
that the petitioner had believed and had urged, prior to the 
decision of the Handy & Harman case, that its tax and that 
of Tidal should be computed upon a consolidated basis. 
This was not an election, a waiver, nor a misrepresentation, 
but merely indicated the petitioner’s opinion as to the law 
in regard to affiliation.” See Reg. 74, Art. 731.—Tide Water 
Oil Co. v. Commissioner, Dec. 8437 [CCH]; Docket No. 
39936. 


Adams dissents, without opinion. Seawell dissents, with 
long opinion to the effect that “petitioner elected to claim 
affiliation, procured the benefit thereof, and acted upon that 
agreed status until a time when it could procure greater 
benefit by repudiating and denying that status.” Lansdon, 
Smith and Arundell agree with this dissent. McMahon dis- 
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sents, with long opinion to the effect that the petitioner 
was guilty of laches since it “ ‘slept upon its rights’ * * * 
for nearly 14 years without asserting them, when, as a mat- 
ter of fair dealing * * * and in good conscience, it 
should have asserted them, and since in the meantime, with- 
out fault on his part and with justification, the respondent 
was obviously thereby induced to take a position from 
which he cannot now retrieve himself without prejudice 
and irreparable damage to the Government of the United 
States, * * *.” (The statute of limitations had expired 
against collection from the other corporations on the basis 
of separate returns.) 


Board of Tax Appeals Petition—Validity Determined.— 
Where a notice of deficiency is erroneously addressed to a 
certain individual as administrator of the estate of the 
deceased taxpayer, which notice clearly shows that the pro- 
posed deficiency is asserted against the estate of the de- 
ceased taxpayer for the taxable year, and a timely petition 
for redetermination of the tax is filed with the Board by 
the duly appointed administratrix of the decedent’s estate, 
containing no allegation with respect to the misnomer in 
the deficiency notice, it is held that the petitioner has not 
been misled by the method of addressing and, by appear- 
ing before the Board and invoking the Board’s jurisdiction 
to obtain redetermination of the tax, the petitioner has 
cured any defect in the notice of which she might pre- 
viously have complained. “We are not unmindful of the 
Board’s decision denying jurisdiction in the case of An- 
toinette J. Mitchell, Administratrix, 22 B. T. A. 1365, relied 
upon by the petitioner herein. Under facts very similar to 
those of the instant case it was stated that neither the 
estate of the decedent nor its administratrix had been noti- 
fied of the proposed deficiency in the manner required by 
the statute and it was held that it was unimportant that 
the petitioner had obtained actual knowledge of the defi- 
ciency within time to file a petition with the Board. Since 
this decision the Board, in the cases hereinabove cited, has 
taken a less technical view in determining whether the peti- 
tioner is properly before the Board, and the Mitchell case 
will not be followed herein.”—Corinne Porter Scruggs, Ad- 
ministratrix of the Estate of J. D. Scruggs, Deceased v. Com- 
missioner, Dec. 8421 [CCH]; Docket No. 69796. 

Trammell, Murdock, and Goodrich dissent without written 
opinion. 


Capital Gains.—Two-year period for purpose of capital 
gain provisions commenced on date when property of an 
estate was distributed to taxpayer and not on date of dece- 
dent’s death. Petitioner acquired certain stocks and bonds 
by general bequest under the will of her mother, who died 
on March 28, 1926. These securities were distributed to 
the petitioner under a decree of final distribution dated 
May 21, 1927, and were sold by her on certain dates extend- 
ing from April 18 to December 18, 1928. In her return for 
1928 petitioner reported the profit from the sales as capital 
net gain. The respondent included the profit as ordinary 
income, upon the ground that the securities had been held 
by the petitioner for a period of less than two years. It is 
held that the date of distribution establishes the beginning 
of the period the securities were held by the petitioner, 
within the meaning of section 101 of the Revenue Act of 
1928, and the petitioner is not entitled to report as capital 
net gain the profit from the sales of these securities. The 
date of distribution determined the basis for gain or loss 
and it would be “a forced construction of the statute to say 
that the date of distribution should not also be taken as the 
starting point for determining the period the securities 
were held by the petitioner.” The provision of California 
law with respect to the passing of legal title to property 
transmitted by will does not govern the transaction for tax 
purposes.—Isabel K. Dibblee v. Commissioner, Dec. 8415 
[CCH]; Docket No. 61036. 


Lansdon dissents, with opinion to the effect that two-year 
period should begin at the decedent’s death because, under 
California law, property descends directly to the beneficiary, 
subject only to the qualified right in the personal repre- 
sentative to hold the property for the purpose of adminis- 
tration. Trammell agrees with this dissent. 


Compensation from State Court for Services as a Re- 
ceiver—Tax Liability—Fees received by the petitioner as 
compensation for services rendered as a receiver under 
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appointment of the Court of Chancery of the State of New 
Jersey are includable in gross income subject to the Federal 
income tax.—Edward H. Wright v. Commissioner, Dec. 8443 
[CCH]; Docket No. 69968. 


Corporation Salaries— Unreasonable Compensation. — 
Compensation in the amount of $125,000 in addition to fixed 
salaries (totalling $46,100) of the three executive officers 
of a corporation not shown to be reasonable is not deduc- 
tible as ordinary and necessary expense by the corporation 
in its return for the fiscal year ended October 31, 1926. 
“Reasonable compensation deductible as an ordinary and 
necessary expense of carrying on a business, as allowed by 
the statute, is ‘such as the taxpayer would expect to give 
to a stranger equally qualified for similar services.’ Meyer 
Hecht, 2 B. T. A, 319, a [affirmed 54 Fed. (2d) 568; certi- 
orari denied, 268 U. S. 560]. The statute does not allow 
‘extravagant amounts paid by a corporation to its officers 
in the guise and form of compensation for their services’ 
to be deducted from gross income as ordinary and neces- 
sary expenses of its business. This appears to be an apt 
designation of what has taken place in this case. Peti- 
tioner, at any rate, has failed to sustain the burden of proof 
showing that the amount for additional compensation to 
its officers disallowed by the Commissioner was in fact 
part of its ordinary and necessary expense of carrying 
on its business, and we so hold. Botany Worsted Mills z 
United States, 278 U. S. 282."—Heywood Boot & Shoe Com- 
pany, Dec. 8433 [CCH]; Docket No. 50108. 


Credit for Foreign Tax Payments.—1. Taxes paid to the 
Municipality and Province of Havana, Cuba, by the peti- 
tioner, a New Jersey corporation, upon the doing of busi- 
ness in Havana, Cuba, can not be used as a credit on 
petitioner’s liability for United States income taxes, al- 
though the amounts of the taxes were computed on the net 
earnings of the petitioner. 

2. Where the statutory law of a foreign country has 
been introduced in evidence, the evidence of a duly quali- 
fied expert is competent and admissible for the purpose 
of explaining its history and operation and assisting the 
Board in its proper construction, but the Board is not 
bound to follow his interpretation of that law.—Havana 
Electric Railway, Light & Power Company v. Commissioner, 
Dec. 8429 [CCH]; Docket Nos. 40304, 42570, 47339. 


Depletion of Oil and Gas Wells.—The 27% per cent de- 
pletion deduction under Section 204(c)(2) of the Revenue 
Act of 1926 is applicable only to the fair market value of 
casinghead gas at the mouth of the well, the Board hold- 
ing that the basis, as contended by the taxpayer—gross 
income from its casinghead operations—represents in part 
proceeds of processing of wet gas as a raw material into 
gasoline.—Brea Canon Oil Company v. Commissioner, Dec. 
8426 [CCH]; Docket Nos. 42487, 48628, 55079, 61415, 71291. 


Dividend Distributions.— Most recently accumulated 
earnings and profits determined for establishing source of 
dividend distributions. Petitioners owned shares in a cor- 
poration organized on June 1, 1920, with a paid-in capital 
of $3,326,502.88, of which $326,502.88 was set up on the 
corporation’s books as paid-in surplus. From June 1 to 
December 31, 1920, the corporation sustained a loss of 
$532,026.24. During the next seven years the corporation 
earned $1,399,620.48 and paid dividends of $974,000. During 
1928 it sustained a loss of $39,059.87 and paid dividends-of 
$180,000. It is held that the loss of $532,026.24 must be 
made good by subsequent earnings before there are avail- 
able for dividends any “earnings or profits accumulated” 
and that the respondent erred in determining that such 
loss had been made partially good to the extent of the paid- 
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Your Efficient Ally on 
INCOME TAX WORK 


Without moving from your desk, answer 
questions on income tax procedure by having 
within arm’s reach that authoritative and 
much praised book 


PUBLIC ACCOUNTING PROCEDURE 


By Lee McGinley, C.P.A. 

Chairman, Michigan State Board of Accountancy 
Federal Income Tax regulations and procedure 
concisely summarized for convenient, quick ref- 
erence. The cyclopedic style of presentation 
makes possible a wealth of valuable information 
in the 169 pages. 


The book fills a need for a “compact and compre- 
hensive manual on practical procedure” giving 
recognition to the signal advancement in profes- 
sional accountancy. 


Presents a syllabus of recommended procedure 
never before published, yet based on methods and 
precepts considered standard because amply tested 
by the collective experience of accounting prac- 
titioners. 

Semi-flexible cover, gold lettering. Single copy, 
postpaid, $2.50. Money refunded if not entirely 
satisfied and copy is returned within ten days. 


The Gregg Publishing Co. 


New York Chicago San Francisco Boston 


New Booklet 
BonD RaTINGs 


and PRICE RANGE 
1932-1934 


Complete list of bonds traded on New York 

Stock Exchange and New York Curb Ex- 

change, together with active unlisted bonds 
arranged alphabetically. 


Booklet gives condensed data on over 5,000 
bond issues including underwriters, Federal 
tax exemptions, legalities and earning ratios. 
Copy free upon request to Investors, Adminis- 


trators, Executors, Trustees and others handling 
bond accounts. 


Perry B. Strassburger 
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49 Wall Street New York 
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in surplus. Louise Glassell Shorb, 22 B. T. A. 644, followed. 
Helvering v. Canfield, Thorsen v. Helvering, 54 S. Ct. 368, 
distinguished. Where a corporation is organized after 
March 1, 1913, there can be no accumulated earnings or 
profits until an operating, deficit is made good.—Arthur C. 
Stifel v. Commissioner; Edward W. Stifel v. Commissioner ; 
Henry C Stifel v. Commissioner, Dec. 8428 [CCH]; Docket 
Nos. 60738-60740. 


Seawell dissents, with brief opinion to the effect that the 
decision is in conflict with the applicable statutes and the 
decision of the Supreme Court in the Canfield and Thorsen 
cases. 


Dividends distributed pursuant to informal action of di- 
rectors on December 31, 1930, the checks representing the 
same being received by petitioners as stockholders on 
January 2, 1931, are taxable in 1930 to-the stockholders on 
the cash basis. “It is not necessary that there be a formal 
declaration of dividends in order for a corporation to dis- 
tribute its earnings. The distribution may be authorized 
by informal action and when so authorized and actually dis- 
tributed the effect is the same as if the dividends had been 
declared and distributed as a result of formal action. The 
formal action of the directors at a meeting January 27, 1931, 
ratified the action taken in an informal way authorizing 
the distribution on December 31, 1930. However, the in- 
formal ‘action was sufficient to authorize the distribution 
and the distribution was actually made and has never been 
attacked.”—J. P. Roddy v. Commissioner; Ben A. Morton v. 
Commissioner, Dec. 8456 [CCH]; Docket Nos. 71403, 71405. 


Smith and Seawell dissent without opinion. 





Federal Estate Tax.—Decedent created nine trusts. The 
income of one trust was payable to decedent’s wife during 
her life; upon her death to his children and the issue of 
any deceased child, per stirpes; upon termination of the 
trust, the corpus was to be divided among decedent’s then 
living children and the issue of any deceased child, per 
stirpes. The income of the remaining eight trusts was pay- 
able, in each trust, to a specified child of decedent for life, 
with remainders substantially the same as in the first trust 
created for his wife. It is held that the remainder interests 
in the several trusts were vested rather than contingent, 
and formed no part of decedent’s gross estate under Sec- 
tion 302(c), Revenue Act of 1926. Elizabeth B. Wallace, 
Executrix, 27 B. T. A. 902, followed. 


In one of the nine trusts mentioned above, the decedent 
granted a life estate to his son with a general power of 
appointment of the remainder. This trust contained the 
following provision: “Settlor reserves the right and privi- 
lege of terminating and revoking this agreement upon ob- 
taining the consent in writing of the Settlor’s said son, 
Louis C. Raegner, Jr.” The son being a beneficiary, it is 
held that the value of the life estate is not includable in 
decedent’s gross estate, on authority of David J. Lit et al., 
Executors, 28 B. T. A. 853. As to the remainder interest it 
is held that inasmuch as decedent’s son was granted a gen- 
eral power of appointment over the remainder interest, he 
was an adverse interest as to such remainder interest and 
the trust as to such remainder interest was irrevocable and 
the value thereof should not be included as a part of de- 
cedent’s gross estate, under provisions of Section 302(d), 
Revenue Act of 1926.—Louis C. Raegner, Jr.. David A. Davies 
and Johanna Raegner, as Executors under the Last Will and 
Testament of Louis C. Raeqner, Deceased v. Commissioner, 
Dec. 8439 [CCH]; Docket No. 49078. 


Losses.— Loss is sustained upon termination in 1925 of an 
annuity upon the death of petitioner’s mother, upon whose 
life expectancy it is based. The annuity was acquired in 
1913 by petitioner in consideration of a surrender of a 
part of her interest in her father’s estate. The unrecovered 
cost of the annuity at the date of termination was a loss 
in the year the contract was terminated. The unrecovered 
cost of the annuity, allowable as a loss, is the value in 
1913 of the six semiannual payments of $2.500 each, totaling 
$15,000, which would have been received if the mother had 
lived out her expectancy, reduced to a 1913 value of $9,184.56. 
The annuity contract was a transaction entered into for 
profit, and its termination by the death of petitioner’s 
mother was a disposition thereof within the meaning of 
Section 204(a) of the Revenue Act of 1926—Cora K. Louis 
v. Commissioner, Dec. 8435 [CCH]; Docket No. 49179. 
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Tax Avoidance by Transfer of Stock Through a Part- 
nership.—Petitioners and others gave an option on corpo- 
rate stock, and after receiving notice of the optionee’s 
election to exercise it, petitioners, in order to escape tax 
on the profit on the sale, organized a partnership consisting 
only of themselves, to which they transferred title to their 
stock and then caused the partnership to transfer title to 
the purchaser and receive the proceeds. It is held that 
the partnership was but a conduit for the passing of title 
for petitioners, who were the real vendors, and they are 
subject to tax on income computed on the basis of cost to 
them. “Some devices for reduction or avoidance of taxes 
are, in the language of Mr. Justice Holmes in Bullen v. Wis- 
consin, 240 U. S. 625, on the ‘safe side,’ while others fall on 
the ‘wrong side of the line indicated by the policy if not by 
the mere letter of the law.’ In judging upon which side 
of the line a given act falls, a distinction may well be 
taken according to whether it is within the scope of the 
normal operating methods of the taxpayer with no more 
than a change in form so as to minimize future taxes, or 
whether the procedure adopted represents a radical de- 
parture from normal methods for the sole purpose of 
escaping taxes on transactions already carried so close to 
consummation that the shadow of taxation hovers over 
them. Such is the trend of the court decisions as we read 
them. * * * We think it may be taken as the announced 
policy of the courts, both in cases at law and in equity, that 
they will not countenance a scheme to escape taxes which 
involves an abrupt departure from normal procedure, de- 
vised and adopted with reference to a transaction upon 
which the imposition of tax is imminent, and solely for the 
purpose of avoiding liability. Such is the case here. The 
petitioners owned property which had cost them $16,000 
and which they were about to sell for more than $1,000,000. 
They had been notified that the deal would be consum- 
mated and they were dealing with men who they believed 
were financially responsible. The tax on this transaction, 
if consummated, would be high. So, in order to escape 
their just share of tax to which their profit would be sub- 
ject, upon advice of their attorney, they transferred the 
property to an entity created and controlled by themselves 
from which at any time they could take the entire proceeds 
of the sale. The transitory holding of title by the part- 
nership under these circumstances may not be regarded 
as a matter of substance which changed the substantive 
rights or tax liability of the real owners and vendors of 
the property, and the plan resorted to should not be per- 
mitted to alter the tax liability of petitioners upon income 
from the sale of their property.”—George H. Chisholm v. 
Commissioner; Harry L. Chisholm v. Commissioner, Dec. 


8453 [CCH]; Docket Nos. 61664, 61665. 
Goodrich dissented, with opinion. 


Taxable Corporations.—A cooperative bookstore whose 
profits are in part accumulated in a reserve for business 
needs and contingencies, and in part distributed by means 
of rebates to its customers, including its members, is not 
exempt from tax under section 103(6) or (14), Revenue 
Act of 1928, and corresponding provisions of prior acts. 
A prior ruling concerning the exemption status of peti- 
tioner, made by the Commissioner’s predecessor in office, 
is not binding on the Commissioner who may reconsider 
the matter and make his own determination in respect 
thereto. ‘“Moreover—and this is controlling of the case 
without regard to the other considerations urged—the fact 
remains that a part of the net earnings of the association 
does inure to private individuals. Dividends or rebates 
(on its own records petitioner uses both terms) are regu- 
larly paid to such customers as turn in their purchase 
receipts. Though the majority of them may be students 
or faculty members of the university, still such customers 
are private individuals so far as this statutory provision 
is concerned (being an exemption it must be strictly con- 
strued) and it cannot be disputed that they receive such 
part of the association’s net earnings as its directors see 
fit to distribute.”—Stanford University Bookstore v. Com- 
missioner, Dec. 8445 [CCH]; Docket No. 49007. 


Van Fossan dissents, with opinion to the effect that no 
part of the net earnings inures to the benefit of any private 
stockholder or individual, rebates going only to customers, 
and that petitioner is an ancillary part of Stanford Uni- 
versity and an essential factor in the proper administration 
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of the university’s activities. Smith and Adams agree with 
the dissent. Trammell agrees with the result reached in the 
dissent. 


Valuation of Ore Mines.—The properties in question 
were received by the. petitioners under the will of a de- 
cedent who died in 1922, and took as their basis the fair 
market value at the time of her death. For this purpose, 
the value of the properties as appraised for Federal estate 
tax purposes, $206,662.24, on a basis of an estimated recov- 
erable reserve of 1,517,008 tons of ore, is ‘conclusive in the 
absence of misrepresentation, fraud, or gross error as to 
any facts determinable on the basic date, although it is 
conceded that an estimate made in 1932 as of 1922 by use 
of the “slump theory” that in 1922 there were at least 
4,723,109 tons of recoverable ore in the mine, of a value of 
$597,451.22 is approximately correct. The Board and the 
Courts have permitted the depletion rate to be adjusted, 
but not the recoverable cost. Therefore, no depletion is 
allowable for 1929 and 1930, the total cost of $206,662.24 
having been recovered by depletion and depreciation deduc- 
tions in prior years. Decision in J. J. White Lumber Co., 
24 B. T. A. 274, followed.—James R. McCahill v. Commis- 
sioner; Francis T. McCahill v. Commissioner; Eugene P. 
McCahill v. Commissioner; Charles M. Denny, Jr. v. Commis- 
sioner; Catherine M. Lane v. Commissioner, Dec. 8417 [CCH]; 
Docket Nos. 69743-69746, 69766. 


Trammell in a dissenting opinion said: “In my opinion, 
the question is, What was the value of the ore property at 
the basic date? My view is that the evidence shows that 
the original valuation was erroneous and should be cor- 
rected, not on any evidence subsequently developed or 
based on subsequent events, but on account of gross error 
in the original valuation.” 


The Scope of State Income Taxation Under 
Present Conditions 
(Continued from page 171) 


net income of those with incomes of $2,000 or less.? 
The disastrous effects of our rigid property taxation in 
recent years upon revenues, tax delinquency, property 
values, and business conditions are still too poignant to 
be made a subject of conversation here. Consequently 
I am urging this enlarged scope of state income taxation 
as a method of “springing” the load, which will at 
least make it “ride” more easily than it now does in 
the form of rigid real estate and property taxes. 
From the standpoint of relief for real estate, relief 
for the farmer, relief for the home-owner and so 
forth, this would afford more real relief than all the 
sales taxes, tax limitation statutes, gas tax “diver- 
sions,” and other heterogeneous devices that are now 
being plastered over the statute books. 


We are faced with the practical problem of con- 
tinuing to raise enormous amounts of revenue. My 
discussion—partly for the sake of clearness in think- 
ing—has been concentrated upon that portion of the 
burden which constitutes approximately half of our 
present general property taxes, representing an 
amount of something over a billion and a half dollars. 
I have tried to visualize this from the standpoint of 
its impact upon the income structure and upon the 
business and industry of the country. It would seem 
to me that a billion and a half in the form of state 
income taxes would be less distressing to taxpayers, 
would have less repressive effects upon industry, and 
less disturbing reactions on business and finance 
than the same billion and a half levied in the form of 
our present real estate and property taxes. 


ror writer, The Effects of a Property Tax Off-Set Under an Income 
ax. 
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DEFENDABLE-TAX-APPRAISALS 


BY 
ANALYTICAL APPRAISAL ENGINEERS 


STANDARD APPRAISAL COMPANY 
6 CHURCH ST., NEW YORK, N.Y. 


CHICAGO BOSTON 


SAN FRANCISCO 








Office Machines 





MIMEO SERVICE BUREAU 
132 Nassau Street, N. Y. 


BEEKMAN 3-2322 


Specializing in Rebuilt Duplicators and Supplies 


MANUFACTURERS 
MIMEO STENCIL FLUID—MIMEO TYPE CLEANER 





ELLIOTT-FISHER 
BOOKKEEPING AnD BILLING MACHINES 
INSPECTION SERVICE—WE SELL, RENT AND OVERHAUL 


Triggs Accounting Machine Co. 


ESTABLISHED 1919 


395 BROADWAY, NEw YORK TEL. CANAL 6-8390 








DUPLICATING MACHINE REPAIR COMPANY 
154 Nassau Street, New York 


Specializing in REBUILT MIMEOGRAPHS 
ALL MODELS—GUARANTEED 
PARTS and SUPPLIES 


Beekman 3-9455 








SAVE 30 TO 50 PER CENT 
ON GUARANTEED RECONDITIONED 
ADDING AND CALCULATING MACHINES 
ALL STANDARD MAKES 


GRAZE & SADLER, INC. 


- ESTABLISHED 1920 — 
396 BROADWAY, NEW YORK CITY 


TEL. CA6-1230 
RENTALS REPAIRS MAINTENANCE 


BURROUGHS 
Bookkeeping, Billing Machines Our Specialty 
Complete Installation, Year’s Free Service 
by Burroughs Factory Trained Men 


ACME ADDING MACHINE SERVICE & SALES CORP. 
320 BROADWAY WORTH 2-0519-20 
New YORK 


























































































































































































































































































































































































































































































































































































































Office Machines--Cont. 





DITTO DUPLICATORS FOR $30.00 COMPLETE 


We sell rebuilt Ditto Duplicators and a few other makes as good as 
new, at less than one third value. 


CLOTH OR FIBRE BACK GELATINE ROLLS to fit all Machines 
at eqpalty low prices—plus quality. 
stablished 40 years in this business. 


Write or phone for particulars. 


THE AMERICAN DUPLICATOR CO. 
65-67 Wooster St., New York City Phone WAlker 5-7904-5 





Printing 


BANKS AND TRUST COMPANIES 
Let Us Equip Your Transfer Department 


HARDING & HEAL 
ESTABLISHED 1888 
MANUFACTURING BANK PRINTERS 
102 GREENWICH STREET New York City 
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Severence Taxes in Alabama 


(Continued from page 186) 

of the mineral reserves from the ad valorem tax. 
The surface value of the land, machinery, and sup- 
plies, of the mines would be assessed and taxed as 
other property. If the property assessments were 
carefully made under the supervision of the State 
Tax Commission collections would not fall greatly 
from the present level. 

If the reduction in revenue should be too large 
for the local governments to bear, a percentage of 
the severance tax could be returned to the county 
of origin. Such a tax would approximately equalize 
the tax burden on the mining industry with that 
borne by other industries. It would simplify the as- 
sessment problem and would be generally fair to 
both the mine owners and other property holders. 
It is likely that such a system would meet spirited 
opposition from the agricultural interests. 

The first of the above proposals is the one most 
heartily recommended, but either of them would be 
an improvement over the present wasteful and hap- 
hazard practices. Open and direct treatment free 
from any discriminatory practice would go a long 
way toward taking the assessment problem out of 
the field of politics. Once the state lets it be known 
that assessments will be on a scientific basis the min- 
ing interests will not find it necessary to keep such a 
watchful check on every activity relating to taxa- 
tion. At present the mining interests are ready with 
pages of propaganda to fight every tax and every 
activity which will raise taxes. This is a condition 
which will not disappear at once. But equitable and 
scientific taxation will create a more wholesome atti- 
tude toward government. This attitude may be fos- 
tered by applying the same taxes to mineral property 
as to other types of property. The scientific ap- 
praisal will answer objections of the agricultural in- 
terests that mining property is underassessed, and 
the removal of the severance tax will dismiss any 
grounds for complaint of excessive taxes on the part 
of the mine operators. 
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Rulings of the Bureau of Internal Revenue 


Income and Estate Taxes 


Arizona Sales Tax—Deduction for Income Tax Purposes. 
—The privilege tax imposed by the State of Arizona 
under the provisions of the emergency revenue act of 1933 
is an excise tax levied by the State on the vendor for the 
privilege of engaging in the business of making sales at 
retail and is deductible as a tax by such vendor for Federal 
income tax purposes.—I. T. 2765, XIII-9-6673 (p. 2). 


Banks—Deduction for Federal Deposit Insurance Fund 
Payments.—The amount actually paid by the M Bank into 
the temporary Federal deposit insurance fund upon admis- 
sion to the fund, as distinguished from the amount subject 
to call, may be deducted as a business expense in the bank’s 
Federal income tax return for the taxable year in which 
the payment is made.—I. T. 2764, XIII-8-6660 (p. 2). 


Capital Losses.—The losses of a taxpayer, a resident 
of California, through foreclosure sales in 1927 and 1928 
of real property held for more than two years, were sus- 
tained at the time of the sheriff’s sales in the foreclosure 
proceedings. The losses constituted “capital losses” which 
may be recognized in computing a statutory net loss only 
to the extent of the capital gains in each taxable year.— 


G. C. M. 12737, XIII-9-6675 (p. 6). 


Closing Agreements. — No final closing agreement 
(Form 866) or final closing agreement as to specific mat- 
ters (Form 906) will hereafter be executed and submitted 
for the approval of the Secretary or the Under Secretary 
under Sec. 606 of the 1928 Act, except where there appears 
to be advantage in having the case permanently and con- 
clusively closed.—Mim. 4149, XITII-9-6679 (p. 22). 


Compensation to Others—When Deductible from Gross 
Income.—Notwithstanding the decision of the Supreme 
Court in U. S. v. Murdock,’ decided Dec. 11, 1933, deduc- 
tions claimed for compensation paid to others will be 
disallowed unless names and addresses of payees are fur- 
nished to the Bureau.—I. T. Mim. 4151, XIII-10-6685 (p. 2). 


Depreciation Where a syndicate does business in an 
organized capacity, the net income is distributable among 
the members on the basis of the proportionate share which 
each has invested in the business, the manager has similar 
or greater powers than the directors in a corporation, and 
the activities are carried on as a business enterprise, the 
syndicate is an association for income tax purposes.— 


G. C. M. 12605, XITT-10-6686 (p. 5). 


Income Tax Returns.—Treasury Decision 4416,* approved 
January 15, 1934, setting forth certain requirements ap- 
plicable to income returns made under Title I of the 
Revenue Act of 1932, as amended, for the calendar year 
1933 and succeeding taxable periods, is amended by adding 
the following paragraph: 

These requirements shall not be applicable to individual income _ tax 
returns of net incomes of not more than $5,000.00 derived chiefly from 


salaries and wages and reported on income tax form 1040A for the 
calendar year 1933. 


Ruling above made in T. D. 4421, XITI-9-6683 (p. 4). 


Information Returns by Brokers and Other Agents.— 
The provisions of Mimeograph 4139* (I. R. B. XIII-5, 2), 
in so far as they relate to banks, trust companies, and their 
security affliates and to transactions in commodities, 
are hereby amended as follows: 


(1) The making of Forms 1100 for the calendar year 1933 
by banks, trust companies and their security affiliates may 
be confined to cases involving sales for customers aggre- 
gating $25,000 or more during that year, and the dollar 
totals may be omitted from the Forms 1100. It is to be 
understood, however, that such a form shall be made for 
each case involving sales aggregating $25,000 or more dur- 
ing that year. 

(2) Form 1100 will not be required to cover purchases or 
sales made by banks, trust companies or their security 
affiliates when (a) acting for themselves or any affiliated 
corporation, or as executor, administrator, trustee, or in 
any other fiduciary capacity (not including custodian or 


1 For summary of the decision see the January 1, 1934, issue of THE 
Tax MaGaztneE at page 28. 
2 For text < " D. 4416 see February, 1934, issue of THe Tax Maca- 
ZINE at page 7 
® For text of Mim. 4139 see February, 1934, issue of THe Tax Maca- 
ZINE, at page 73. 
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safe-keeping accounts as fiduciary); (b) acting for other 
banks, trust companies, brokers, or other financial institu- 
tions doing business in the United States; and (c) when 
the bank, trust company, or its affiliate does not actually 
give orders to buy or sell securities. __ 

(3) Brokers and other agents handling purchases and 
sales of commodities for customers may report on Form 
1100 for the calendar year 1933 either the total profit or 
loss, if $500 or more, on commodity transactions of each 
customer during that year, or the total purchases or sales 
of $25,000 or more as required by the above mimeograph. 
Form 1100 should be prepared for each such customer 
whenever the amount of the total profit or loss of the 
customer from such transactions is $500 or more for the 
calendar year, and if the profit or loss is reported instead 
of the total purchases and sales Form 1100 should be 
noted accordingly. Persons or organizations having do- 
mestic correspondents will not report on Form 1100 for 
such domestic correspondents, inasmuch as each corre- 
spondent will report for his or its individual customers. 

Any Forms 1100 which have already been prepared in 
accordance with the provisions of the above mimeograph 
may be filed, and it will not be necessary to make new 
forms or eliminate any of those already prepared in order 
to conform to the above amendments. 

Inquiries and correspondence regarding this mimeograph 
should refer to the number and the symbols IT:E:CTR. 
[Signed by Guy T. Helvering, Commissioner.].—Mim. 4153, 
XIII-9-6674 (p. 4). 


Miscellaneous Taxes 


Admissions Tax.—Where a minimum charge is made for 
each person admitted to a particular place, the amount of 
such charge is an admission charge within the meaning 
of Section 500 (a) 1 of the Revenue Act of 1926, as amend- 
ed, and is subject to the tax imposed by that section. If 
the menu prices at this place are higher at the time when 
dancing and entertainment are furnished, it is held that 
the charge for admission is included in the charge made 
for refreshments, service, or merchandise. In that event 
20 per cent of such charge is taxable under Section 500 
(a) 5 of the Revenue Act of 1926, provided the entire 
amount of each bill less the minimum charge exceeds $2.50. 

Where a fixed and definite charge is made for admission, 
which charge includes the cost of dinner and dancing, the 
entire charge is an admission charge within the meaning 
of Section 500 (a) 1 of the Revenue Act of 1926, as amend- 
ed, and is subject to the tax imposed by that section.— 
S. T. 726, XITI-9-6681 (p. 25). 


Electrical Energy Tax Where Sold for Both Industrial 
and Domestic Consumption.—(1) Where electrical energy is 
sold to an industrial establishment through one meter for 
industrial consumption, and a portion of the energy is- used 
by employees of the industrial establishment for domestic 
consumption without being remetered or made the subject 
of a specific charge, the tax imposed by Section 616 of the 
Revenue Act of 1932, as amended, does not attach. 

(2) Where a portion of the energy sold through one 
meter to an industrial establishment for industrial con- 
sumption is diverted to its employees residing in houses 
owned by the industrial establishment for domestic. con- 
sumption, there being no measurement made of the energy 
so used or determination of the price for which sold by the 
power company but merely a flat charge per month by the 
ee establishment for the service, the tax does not 
attach. 

(3) If the industrial establishment is the owner or lessee 
of the buildings occupied by the employees, the power 
company is liable for the tax on energy sold to the indus- 
trial establishment which is remetered either by the power 
company or by the industrial establishment and resold to 
tenants of such buildings. In cases where the industrial 
establishment is not the owner or lessee of the buildings in 
question, it will be necessary for such company to register 
with the collector of internal revenue, as provided in Treas- 
ury Decision 4393 (I. R. B. XII-40, 15), and to pay tax as a 
vendor on the energy it resells to its employees for 
domestic use.—S. T. 725, XIII-9-6680 (p. 24). 


Processing Tax — Exemption by the “Producer”. — In- 
quiry is made whether, under certain circumstances, the 
owner of land upon which wheat is grown is the “producer” 
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within the meaning of that portion of section 15 (b) of the 
Agricultural Adjustment Act which reads as follows: 


No tax shall be required to be paid on the processing of any com- 
modity by or for the producer thereof for consumption by his own 
family, employees, or household; * * * . 


The following situatioris are presented: 


(1) Where a person owns the land and another works 
the land, both furnishing portions of the tools, seed, etc., 
and receiving share and share alike. 


(2) Where a person owns the land and has it worked by 
a tenant who supplies all machinery, tools, seed, and labor, 
and returns to the owner for the use of the land a stated 
portion of the crop produced. 


(3) Where a person owns the land, furnishes all ma- 
chinery, tools, and seed, and the person employed to work 
the land furnishes only the labor, receiving for his labor 
a stated share of the crop produced. 


In the first case there is neither the relationship of land- 
lord and tenant nor that of employer and employee. Each 
person furnishes something in a common undertaking, that 
is, one furnishes the land and part of the necessary tools 
and seed and the other his labor and part of the necessary 
tools and seed. In such a case each person should be 
regarded as a “producer” within the meaning of the Act. 

In the second case the tenant has the temporary right 
to possession of the land and produces the crop. He turns 
over to his landlord as rental for the land a portion of the 
crop instead of a money rental. The landlord can not be 
regarded as a producer in such a case. The tenant is the 
“producer” within the meaning of the Act. 


In the third case there is the relationship of employer 
and employee. The owner of the land is the “producer” 
even though the crop is grown through the labor of an 
employee who receives a stated share of the crop produced. 


The conclusions reached herein apply only to the case of 
an individual producer. (See article 9 (a) 1 of Regulations 
81 and G. C. M. 12159, I. R. B. XII-40, 20.)—P. T. 4, XIII- 
8-6667 (p. 27). 


Processing Tax on Cotton—Refund and Drawback of 
Tax Payments.—The right to refund has its inception or 
accrues at the time when exportation or delivery for char- 
itable distribution or use occurs conformably to the statute. 
Accordingly, exportations or deliveries prior to December 
1, 1933, are controlled by the conversion factors then in 
effect, while exportations or deliveries on or after Decem- 
ber 1, 1933, are controlled by conversion factors in effect 
on or after that date—P. T. 5, XIII-10-6690 (p. 18). 


Court Decisions 
(Continued from page 198) 


Where a revaluation of sulphur reserves as of March 1, 
1913, was made by the Department in 1931 in response to 
a formal request from the plaintiff and its subsidiaries stat- 
ing specifically that it related only to “1928 and subsequent 
years,” this protest had nothing whatever to do with any 
valuation or revaluation of invested capital for the purposes 
of the 1918 tax, “and it is entirely clear * * * that the 
Department never had presented to it for determination, 
nor considered, any such claim as the plaintiff now seeks 
to establish * * *.” Therefore there was not a sufficient 
compliance with the statute requiring the filing of a claim 
for refund as a prerequisite to the maintenance of a suit.— 
U. S. District Court, South. Dist. of New York, in Freeport 
Texas Company v. Frank C. Bowers, as Executors of Estate 
of Frank K. Bowers, Deceased. L-48-224. 


Foreign Corporations—Taxability of Interest upon Re- 
funds.—Interest upon refunds received by a foreign corpo- 
ration in 1925 and 1926 is “gross income from sources 
within the United States” within the meaning of sec- 
tions 217 and 233 of the Revenue Act of 1926.—U. S. Circuit 
Court of Appeals, Second Circuit, in Guv T. Helverina, Com- 
missioner of Internal Revenue, v. British-American Tobacco 
Company, Ltd. Decision of Board of Tax Appeals, 27 BTA 
226, reversed. 


Income trom Property Leases.—Two instruments, one a 
lease of real estate for 99 years, and the other a purported 
agreement to sell the building on the land leased, resulted 
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in a lease of the entire property and not a sale of the 
building. Both transfers are regarded by the court as a 
single transaction. A payment of $10,000 in cash received 
by the lessor in 1925 was rent paid in advance and income 
in its entirety. 


Where rentals for future years were evidenced by 
promissory notes, even though secured by a trust deed, the 
amount of such notes was not income for 1925, the year 
of the lease. —U. S. Circuit Court of Appeals, Eighth Cir- 
cuit, in Marvin H. Gates, Trustee under the Will of Jemuel 
C. Gates, Deceased, v. Guy T. Helvering. No. 9725. Novy. 
term, 1933. Board of Tax Appeals decision, 26 BTA 998, 
affirmed as to the first issue and reversed as to the sec- 
ond issue. 


Evidence before the Board of Tax Appeals was sufficient 
to warrant its finding that a leasehold interest in real estate 
sold by the petitioner in 1926 cost it nothing. Although 
the petitioner adduced the evidence of three real estate men 
who testified that the leasehold was worth $50,000, the 
Board was warranted in rejecting this evidence because 
there was other substantial evidence to support the Board’s 
finding that there was no cost to the petitioner for the 
leasehold “and consequently the finding of the Board 
* * * must be sustained.”—U. S. Circuit Court of Appeals, 
Ninth Circuit, in Westlake Public Market, a Corporation, v. 
Commissioner of Internal Revenue. No. 7270. Memorandum 
decision of Board of Tax Appeals affirmed. 


Interest on Overpayments of Taxes.—In a suit to recover 
additional interest on overpayments of 1918 and 1919 taxes, 
the Court holds that the Commissioner had a right to credit 
such overpayments against taxes due for 1920 and apply 
the amount received as payment for the 1920 taxes against 
deficiencies for other years, even though the taxpayer 
directed that the payment be applied to 1920 taxes. By 
the Commissioner’s procedure the taxpayer received less 
interest than it would have received on a refund of the 
1918 and 1919 taxes. The Court holds that even if plaintiff 
had been entitled to direct the application of the amount 
paid, it waived such right by signing a waiver of appeal 
and consent to assessment from which it appeared that 
overpayments would be credited against the 1920 deficiency. 
One dissent.—U. S. Court of Claims in Standard Oil Com- 
pany (Indiana), a Corporation v.-The United States. L-2. 


Interest on overpayments of Federal income taxes for 
1909 to 1916, which overpayments were applied against the 
taxpayer’s 1922 tax liability, is allowable under Section 1019 
of the 1924 Act. As the schedule of refunds and credits was 
approved by the assistant to the Commissioner on Febru- 
ary 26, 1926, suit instituted December 9, 1931, was brought 
within six years of the cause of action, and therefore was 
timely. The neglect of the Commissioner’s assistant to 
sign the authorization to the disbursing clerk is not impor- 
tant where a credit, rather than a refund, is involved.— 
U. S. District Court, Dist. of Mass., in Yuba Consolidated 
Gold Fields v. The United States. Law No. 5019. 


Leased Property—Allowances to Lessees.—Under the 
facts in this case, it is held that the plaintiff as a lessee 
was not entitled to any deduction for amortization of lease- 
hold, but was entitled to an annual deduction of 5 per cent 
of the cost of a building he was required to erect on the 
leased premises, the taxable years here involved being 1920 
and 1921. He acquired his leasehold interest on April 4, 
1911, for a term of 21 years from July 1, 1911, with option 
to renew for two additional terms of 21 years. The lease 
required that he should erect a certain type of building 
(which actually cost him some $439,000) to be ready for 
occupancy on or before October 1, 1912, the building to 
become the property of the owner of the premises at the 
end of the lease, if the lease was not renewed. At the 
expiration of the lease the evidence showed that the re- 
newal privilege had no value—U. S. Court of Claims in 
719 Fifth Avenue Company v. The United States. No. J-291. 


Liability on a Surety Bond for Payment of Taxes.—In a 
suit on a bond for payment of taxes, liability on the bond 
includes penalty and interest from the time the tax became 
due, and is not limited to penalties and interest to begin 
from the date of the bond or from the date of the expiration 
of the period ending 90 days after the date of the bond 
which guaranteed payment of the tax and penalties and 
interest within 90 days of its date. 
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Collection of interest by suit may be made under a bond 
for the payment of taxes, though the statute of limitations 
against collection of the interest has expired. 

A request by the Commissioner to the proper authorities 
in charge of litigation, to bring suit for a sum due the 
Government, is tantamount to an authorization to bring 
suit—U. S. District Court, South. Dist. of New York, in 
United States of America v. James O. Rodgers, an Individual, 
and Fidelity & Deposit Company of Maryland, a Corporation. 


Lien for Taxes—Right of Government to Levy on a 
Bank Account Where Depositor Was Indebted to Bank for 
More than Amount of Deposit.—United States cannot re- 
cover by a levy on the bank account in New York of a 
taxpayer against whose property a lien had been filed for 
unpaid income taxes, where the bank account represented 
much less than the amount that the taxpayer-depositor 
owed the bank on a demand note. “* * * there really 
was not any chose in action in existence on which the 
Government could levy because there was nothing owing 
from the bank to Dix” [the taxpayer-depositor]. The fact 
that after the note was executed the bank allowed the 
depositor to make deposits and withdrawals without adjust- 
ments with respect to the unpaid balance on the note is 
held immaterial—U. S. District Court, So. Dist. of New 
York, in United States of America v. Bank of United States 
and George Pankin. L. 50-197. 


Oil Wells—Treatment of Drilling Expenditures——Expen- 
ditures for drilling oil-wells are recoverable through deple- 
tion rather than depreciation, following U. S. v. Dakota- 
Montana Oil Co., 288 U. S. 454, and Petroleum Exploration 
v. Burnet, 288 U. S. 467.—U. S. Circuit Court of Appeals, 
Fifth Circuit, in Commissioner of Internal Revenue, v. Mrs. 
O. L. Hickman. Commissioner of Internal Revenue, v. O. L. 
Hickman. Nos. 6976, 6977. Petition for review of Board 
of Tax Appeals’ unpublished memorandum decisions 
granted, and cause remanded for further proceedings. 


Partnership Income—Tax Liability to Estate of a De- 
ceased Partner of Income Arising under a Partnership 
Agreement.—Commissioner’s action is approved, on the 
facts and record herein, in holding that, under the partner- 
ship agreement involved, the share in the firm’s profits, 
and interest, of the deceased partner, at date of his death, 
April 15, 1924, for the firm’s fiscal year ending Novem- 
ber 30, 1924, and also the share of the decedent’s estate 
in the firm’s profits, and interest, for the period of April 16 
to November 30, 1924, were taxable income to the taxpayer 
executors of decedent’s estate [presumably in the income- 
tax return for the. decedent and for the estate, respec- 
tively]. Darcy v. Com. (CCA-2), 66 Fed. (2d) 581, alleged 
to be followed. There is no proof that the amounts re- 
ported for income tax for the second period, April 16, 1924 
to November 30, 1924, were also subjected to estate tax.— 
U. S. District Court, Southern District of New York, in 
John E. Degener, Jr., and August W. Degener, as Executors 
of the Last Will and Testament of John F. Degener, Deceased, 
v. Charles W. Anderson, Collector of Internal Revenue for the 
Third District of New York. L. 50-15. 


Personal Income—Effect of Device to Shift Tax Liability. 
—Petitioner and his brother in 1927 arranged for the forma- 
tion of corporation A to take over all the properties (except 
certain stock in B corporation) of a partnership of which 
they were the two members. It was to take over the 
earnings of the partners who agreed to work exclusively 
for it and to account to it for any compensation received. 
In 1929, the B corporation directed the assignment to peti- 
tioner of two insurance policies as extra compensation for 
his services as an officer of that corporation. The peti- 
tioner turned these policies over to A corporation pursuant 
to the agreement above mentioned, and contended that 
the policies represented income of A corporation. It is 
held that they represented income to petitioner. “The rule 
of the Earl case [Lucas v. Earl, 281 U.S. 111] * * * estab- 
lishes once and for all that no device or arrangement, be 
it ever so shrewdly and cunningly contrived, can make 
future earnings taxable to any but the real earner of them, 
can make future incomes from property taxable to any but 
the owner of the right or title from which the income 
springs.”—U. S. Circuit Court of Appeals, Fifth Circuit, in 
A. D. Saenger v. Commissioner of Internal Revenue. No. 7148. 
Petition for review of Board of Tax Appeals decision, 28 
BTA 377, denied. 
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Pursuant to the decision in A. D. Saenger v. Commissioner, 
insurance policies assigned in 1929 to a Louisiana husband 
by a corporation as additional compensation for his serv- 
ices as an officer, and by him turned over to another cor- 
poration pursuant to agregment, were income to the wife, 
under the community property rule.—U. S. Circuit Court of 
Appeals, Fifth Circuit, in Bertha H. Saenger v. Commissioner 
of Internal Revenue. No. 7147. Petition to review Board 
of Tax Appeals decision, 28 BTA 377, denied. 


Recovery of Taxes Where Compromise Payment of Tax 
Liability Has Been Made.—Where a corporation is denied 
classification as a personal service corporation, a com- 
promise of its tax liability constitutes such a payment of 
its tax under Sec. 1210 of the 1926 Act as will entitle the 
taxpayer to a refund of his tax paid on the theory that 
the earnings of the corporation were taxable to him as 
a stockholder of a personal service corporation. The Com- 
missioner contended that a compromise of the corporation’s 
tax liability, instead of payment of the full tax, did not 
constitute the payment contemplated by Sec. 1210.—U. S. 
Court of Claims in Arthur J. Luchs v. The United States. 
No. K-526. 


Refund Claims—Statute of Limitations.—Refund of in- 
come and profits taxes for 1918 is held allowable, refund 
not being barred by the statute of limitations, where the 
plaintiff’s tax liability was intermittently under considera- 
tion from December, 1923, to December, 1929, or January, 
1930, and a certain agreement dated February 7, 1930, was 
executed by the parties in which the overpayment covered 
by the refund claim was admitted. Government’s conten- 
tion that the timely filed refund claim was defective be- 
cause it did not set forth a certain ground relied on in 
the taxpayer’s suit is held to be without merit because, 
it is held, if any defect existed, it was waived by the Gov- 
ernment.—U. S. Circuit Court of Appeals, Fifth Circuit, 
in United States of America v. Humble Oil & Refining Com- 
pany. No. 7057. Decision of U. S. District Court, So. Dist. 
of Texas, decided November 25, 1932. 


Reorganization—Statute of Limitations.—No reorgani- 
zation within the meaning of Section 203 (h) (1) (A) of 
the 1926 Act was effected by the exchange in 1926 of com- 
mon stock of A corporation for common stock of B corpo- 
ration in a transaction whereby B acquired all the common 
voting stock but none of the nonvoting preferred stock 
of A, which remained in existence. The gain realized is 
recognized and taxable. 

Timely appeal to the Board from a timely notice of defi- 
ciency suspends the assessment and collection period as 
to the entire 1926 tax covered by the deficiency notice, 
although only a part of the 1926 deficiency was appealed 
from. Statement in the petition to the Board that a part 
of the deficiency was conceded was not the signed notice 
of waiver of appeal to the Board authorized by Sec- 
tion 274 (d) of the 1926 Act—U. S. Circuit Court of 
Appeals, Eighth Circuit, in Louis B. Von Weise and Ella 
M. Jacoby, as Executors of the Estate of Philip D. C. Ball, 
Deceased, v. Commissioner of Internal Revenue. No. 9788. 
Nov. term, 1933. Decision of Board of Tax Appeals, 27 
BTA 388, affirmed. 


Security Transactions.—Bonds which the taxpayer ex- 
changed in 1921 for other bonds held by an individual were 
held by the taxpayer for investment and not for sale, and 
bonds received in exchange were also acquired for invest- 
ment. Under Sec. 202(c)(1) of the 1921 Act no loss was 
deductible on the exchange of such bonds for other bonds. 
This is true even though the taxpayer did contemplate sell- 
ing the bonds acquired at some future date. 

Expenses incurred prior to March 1, 1913, in the sale of 
bonds may be amortized over the life of the bonds, and 
deductions of such amortized amounts are allowed for the 
years 1920 to 1923.—U. S. Circuit Court of Appeals, Second 
Circuit, in Union Pacific Railroad Company, v. Commissioner 
of Internal Revenue. 

The above decision affirmed as to the first issue and 
reversed as to the second issue the decision of the Board 
of Tax Appeals, 26 BTA 1126. 
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Special Assessment.—Commissioner’s motion for new 
trial is allowed, and the conclusion of law and judgment 
entered June 19, 1933, are vacated and set aside, and judg- 
ment dismissing the petition is entered, the Court holding 
that it had no jurisdiction where the Commissioner had 
allowed special assessment for 1917 and the result of the 
court’s decision, if in favor of the taxpayer, would alter 
or abrogate the Commissioner’s determination under the 
special assessment provision or necessitate further con- 
sideration by the Commissioner as to the special profits- 
tax rate——U. S. Court of Claims in Central Iron & Steel 
Co. v. The United States. No. J-184. Prior decision of 
the Court, 3 Fed. Supp. 113, vacated. 

Where the Commissioner has granted taxpayer’s request 
for special assessment under Sec. 328 of the 1918 Act, a 
court has no jurisdiction to entertain a suit based on the 
disallowance of a deduction for a bad debt, as such action 
would be a review of the Commissioner’s determination re- 
lating to special assessment, which the Court has no 
authority to do.—U. S. Court of Claims in W. H. Bradford 
& Co., Inc., a Corporation, v. The United States. No. J-253. 

Upon action to recover taxes after special assessment 
had been allowed, the action being based on alleged over- 
stated income due to alleged overstatement of the taxpay- 
er’s closing inventory, the appellate court, while reviewing 
decided cases to uphold its conclusion that the lower court 
had no jurisdiction to review the computations of the Com- 
missioner under the special assessment sections, neverthe- 
less affirms the lower court in sustaining the Commissioner’s 
determination, because the petitioner did not sustain the 
burden resting on it of overturning that determination. 
The taxpayer attacked the Commissioner’s method of in- 
ventory valuation at market which was below cost, the 
taxpayer contending but not establishing that inventory 
valuations should have been used based on alleged abnor- 
malities —U. S. Circuit Court of Appeals, Sixth Circuit, in 


Cleveland Automobile Company v. United States of America. 
No. 6336. 


Statute of Limitations—Waivers—Assessment of Tax.— 
Where taxpayer filed a waiver which was to expire on 
December 31, 1926, a notice of deficiency sent taxpayer on 
that date was timely, the Court holding that the entire 
day of December 31 was included in the expiration date. 

An assessment of 1918 and 1919 taxes made pursuant 
to a waiver, on March 19, 1927, was valid. The waiver 
expired on December 31, 1926, but provided that the date 
be extended 60 days if no appeal is filed -with the Board. 
In addition to this 60-day period, Section 277 (b) of the 
1926 Act provides that after notice of deficiency, the statute 
of limitations shall be suspended for the period during 
which the Commissioner is prohibited from making the 
assessment and for 60 days thereafter. Accordingly the 
suspension ran for 120 days from December 31, 1926. 

Where a compromise of 1917 taxes plus interest is made, 
a court will not attempt to allocate the payments so as 
to show principal and interest in two separate amounts. — 
U. S. District Court, So. Dist. of New York, in William C. 
Atwater & Company, v. Frank K. Bowers, individually and as 
Collector of Internal Revenue of the United States for the 
Second District of New York. L. 48-156. 

Where a claim for refund is rejected but thereafter re- 
considered, the statute of limitations on suit began with 
the date of the rejection after reconsideration, and not on 
the date of the original rejection. 

T. D. 4235 relating to reopening of refund claims is not 
a regulation. It was an attempt to change the law by a 
Treasury decision and was invalid in providing that no 
reopening or application for reopening will extend the 
period within which suit must be brought. Such a Treasury 
decision was not justified by the law, and must yield to 
court decisions which have reached a contrary conclusion. 
(Mobile Drug Co. v. U. S., 39 Fed. (2d) 940; McKesson & 
Robbins v. Edwards, 57 Fed. (2d) 147.) “It is for the courts 
and not for the Treasury to say what effect a reconsidera- 
tion of a claim shall have under the statute. * * *”—U. S. 
Court of Claims in American Safety Razor Corporation v. 
The United States. No. L-510. 

Statutory period of limitation for assessment had not run 
on October 10, 1928, where a return for a fiscal year ended 
April 30, 1925, was filed pursuant to the 1924 Act on July 15, 
1925, and a return for the same period showing increased 
tax was filed pursuant to the 1926 Act and T. D. 3843 on 
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May 14, 1926. “* * * we hold that regardless of the fact 
which we deem largely fortuitous that the return filed by 
the taxpayer in this particular case shows a gross income 
and a net income which are identical no matter whether the 
terms of the Revenue Act of 1924 or the terms of the 
Revenue Act of 1926 are applied, the fact that even in such 
a case a proper return will show an additional tax properly 
requires a return fixing the amount of such additional tax.” 
It is therefore held that the return filed May 14, 1926, was 
the original return required under the 1926 Act to start 
the three-year period of Section 277(a)(1).—U. S. Circuit 
Court of Appeals, Ninth Circuit, in National Paper Products 
Company, a Corporation, v. Guy T. Helvering, as Commis- 
sioner of Internal Revenue. Zellerbach Paper Company, a 
Corporation, v. Guy T. Helvering, as Commissioner of Internal 
Revenue. Nos. 7140, 7141. Board of Tax Appeals decision, 
26 BTA 92, affirmed. 

Where a return was filed for a fiscal year ending April 30, 
1921, and before the passage of the 1921 Act, and where 
there was an increased tax under the new Act, the return 
so filed did not start the statute of limitations against a 
deficiency determined under the 1921 Act. The court, with- 
out deciding, questions the right of the Commissioner to 
excuse taxpayers from making returns in such cases where 
there was no increase in tax under the new law.—U. S. 
Circuit Court of Appeals, Ninth Circuit, in Zellerbach Paper 
Company, a Corporation, v. Guy T. Helvering, as Commis- 
sioner of Internal Revenue. Zellerbach Paper Company, a 
Corporation, as Transferee of A. S. Hopkins Company, v. Guy 
T. Helvering, as Commissioner of Internal Revenue. National 
Paper Products Company, a Corporation, v. Guy T. Helvering, 
as Commissioner of Internal Revenue. Nos. 7209, 7210, 7211. 
Decision of Board of Tax Appeals, 26 BTA 96, affirmed. 


Stockholders’ Liability for Corporation Taxes.—Suit was 
instituted against individual defendants on the ground that 
they dissipated assets of a corporation in which they were 
directors without providing for payment of taxes due the 
United States. It is held that there was no negligence on 
the part of the directors which would make them liable for 
the corporation’s tax because they failed to take the pro- 
ceeds from a trade in property from the director who closed 
the deal and apply them in payment of taxes due the Gov- 
ernment. Being minority stockholders, they were in no 
position to exercise control over the director who con- 
trolled the outstanding stock. As to the director owning 
a controlling interest, it is held that he had claims against 
the corporation superior to those of the Government and 
was not liable for any part of the corporation’s tax.— 
U. S. District Court, So. Dist. of Virginia, in The United 
States of America, v. Stone Cliff Coal & Coke Company, a 
corporation, Arthur M. Hill and Kanawha Banking & Trust 
Company, Executors of the will of F. M. Staunton, deceased, 
Edward Calderwood, H. B. Lewis, C. T. Thayer and Thomas 
C. Beury. In chancery No. 1081. 





Rates of Taxation of Beer and Spirits in 
Great Britain 
(Continued from page 175) 


standard barrel amounted to 24d. per gallon, while 
the spirits rate of 14s. 9d. per proof gallon was rough- 
ly 69 times as heavy. Between 1914 and 1931 the 
beer tax was increased 17 times, and the spirits tax 
5 times, but in 1931-32, the spirits tax was per gallon 
still about 28 times that upon the standard gallon 
of beer. Since 1914, as we have seen, the per capita 
consumption of beer has fallen from 26.71 to 10.97 
standard gallons in 1931-32 and that of spirits from 
0.71 to 0.22 gallon.*? Thus, the consumption of beer 
in that period fell off roughly 60 per cent and that of 
spirits 70 per cent. If the comparison is made with 
earlier years, the rapidity of the decline of spirits 
consumption relative to beer has been even greater.** 
Although other factors such as depression and chang- 


“8 See | Table III. 
% Report of the Royal Licensing Commission, pp. 7-8. 
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ing social habits may have contributed to it, this 
more rapid decline of spirits consumption is undoubt- 
edly attributable in some degree to the heavier taxa- 
tion of the stronger drink.** Because of differences 
in conditions, however, it is impossible to predict 
whether such discrimination in tax rates would in 
America shift consumption to beer. 





















































Fiscal Lessons from the British Experience 


HAT, if any, fiscal lessons may be drawn from 
the recent British experience? If revenue is 
to be the objective in the taxation of beer and spirits, 
what light is thrown on the question of the rate- 
policy to be adopted? Do high taxes yield more 
revenue than low? If so, what are the limits—the op- 
timum revenue points—in the upward movement 
of rates? It is a widely accepted proposition in taxa- 
tion that high rates may be pushed to the point of 
diminishing returns, exceeding the charge which the 
traffic will bear. Adam Smith long ago stated that 
proposition as follows: 

























































































High taxes, sometimes by diminishing the consumption 
of the taxed commodities and sometimes by encouraging 
smuggling, frequently afford a smaller revenue to govern- 
ment than what might be drawn from more moderate 
rates.® 
Statements as to the extent to which this principle 
is demonstrated in the British experience studied 
must be guarded because, as we have seen, other fac- 
tors are involved in the revenue movement besides 


%4 Tbid., 
35 Wealth ‘a ‘ates Everyman’s Edition, Vol. 2, p. 364. 
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taxation. The following conclusions, however, seem 
to be warranted. (1) Under the British conditions 
and within limits, increases in taxes yielded larger 
revenues, but the increases in receipts were not in 
some cases proportional to the increases in taxes. 
(2) After the rates had been pushed up beyond cer- 
tain points, less revenue was obtained under the 
higher than under the preceding lower rates. Under 
the circumstances of depression and changing social 
habits and restrictions, the optimum points for both 
beer and spirits seem to have been reached, though 
we can not tell what lower rates for the same period 
would have yielded. Whether the Chancellors were 
wise from a revenue point of view in raising the 
rates turns upon whether a downward trend of con- 
sumption was operating independently of price con- 
sideration and of taxation. It seems safe, however, 
to say that the government probably hastened the 
decline and so exceeded the optimum point for the 
special circumstances of depression and social trend. 
At any rate, the higher rates whether reducing the 
yield or not, failed to maintain the revenue. It is the 
opinion of the writer that the higher rates curtailed 
the revenue.** (3) In so far as the rates were re- 
sponsible for decline in the revenue, it was through 
reducing consumption rather than through increas- 
ing smuggling. (4) If revenue is to be a primary con- 
sideration in taxation of beer and spirits, the British 
experience seems to show that it is important to 
shape the rate policy in the light of the prevailing 
economic conditions and social trends. The opti- 
mum point in taxation varies with changes in these 
basic forces. (5) It is impossible to achieve both 
temperance and large revenue. It can not be ex- 
pected that high taxes will yield large revenue if, 
side by side with them, restrictions upon sale are 
maintained. A nation must choose between these 
objectives. 

Finally, a caution must be given, however, against 
basing American tax policy with reference to these 
beverages entirely upon British experience. The na- 
tional characteristics and the conditions of the two 
countries are so different as to make it dangerous to 
proceed upon the assumption that similar results 
would follow in the United States from a high-tax 
policy here.*” 


Assessed Valuation of Taxable Property in 
North Carolina Reduced 


piouRe- recently compiled and released in a circular 
distributed to the public by Lewis and Hall, investment 
security brokers of Greensboro, N. C., show the assessed 
valuation of all taxable property in North Carolina for the 
year 1933, after taking into account the reductions in valua- 
tions permitted by the Legislature, to be $2,083,171,716. 
This is $650,564,567 less than the $2,733,736,283 valuation of 
taxable property shown for 1932, or a reduction of 23.79 
per cent. This is the average reduction on all property, 
real and personal, secured from best available reports on all 
counties, the agencies of the state that list all property for 
taxation. 


This compilation, outlining in detail full description of 
all outstanding bonds and notes of the state, shows the 


3% See also G. Schmdlders, Die Ertragsfahigkeit der Getrainkesteuern, 
1932, pp. 35-38, who seems to hold that the British overstepped the lim- 
its of taxation from the revenue point of view. 

81 The absence of bootlegging and the patience of the people in bearing 
high taxes in Great Britain probably render a high tax on beer and 
spirits more productive there than in America. 
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total state debt to be $176,806,000. After deducting the 
sinking fund of $12,047,509.88, the net debt of the state is 
$164,758,490.12. Included in the total debt figure are 
the $12,230,000 41%4 per cent short term general fund notes 
maturing in March and April of this year. Debt service 
requirements of the state for the current fiscal year, includ- 
ing the interest but not the principal of the short term 
notes, are $13,549,036. For 1934-35 the requirements are 
$14,432,425 and for 1935-36 they are $13,085,754. 

North Carolina’s total state revenue for the fiscal year 
ending June 30, 1933, was $82,359,485, compared with 
$78,802,307 the year before, and $75,741,965 the next prior 
year, the average for the last three fiscal years being 
$78,967,919. Included in the revenue for last year was 
$14,363,497 gas tax, $5,151,215 auto license tax, $6,274,762 
income tax, and $6,128,317 franchise tax. The current fiscal 
year revenue will be partly derived from a sales tax, which 
in the first seven months operation from July 1, 1933, to 
January 31, 1934, produced $3,317,752. 

In connection with the figures showing a general state 
debt of $176,806,000, it is pertinent to consider the debts of 
the various governmental units within the state; in other 
words, the overlapping debt. Compilations as of Janu- 
ary 1, 1934, show a total county debt of $166,360,684, includ- 
ing school building and literary fund obligations arising 
from money borrowed from the state and for which the 
state issued its bonds. The total debt of cities and towns 
is $150,508,213. Due to the fact that many counties have 
assumed township and school district obligations, it is ex- 
tremely hard to get accurate up-to-date information, but a 
good estimate of the outstanding township and district 
debt not included above in the county debt total would be 
$46,000,000. Therefore, the overlapping gross indebtedness 
of the state and its political sub-divisions is approximately 
$539,674,897. The state population in 1930 was 3,170,276, 
which means a per capita overlapping public debt of about 
$170. The net debt can be figured by deducting the 
$12,047,509.88 state bond sinking fund, approximately 
$15,000,000 loaned the counties by the state for school pur- 
poses, and the several millions of sinking funds of various 
units. 


Tax Exemption and Tax Delinquency 
(Continued from page 166) 


their capital; and, now, that the hectic period of pros- 
perity has given way to a prolonged period ot 
depression, the burden of taxation has driven tax- 
payers almost to open revolt against government 
although many of them were responsible for tacitly 
approving or actively advocating increased public 
expenditures through increased borrowing. 

5. The solution of the problem. From our study 
thus far of the nature and the causes of tax delin- 
quency, we can readily see that the complete solu- 
tion of the problem involves a reorganization of the 
whole tax system so as to ensure the maximum of 
unity in the system and the maximum of equity to 
the various classes of taxpayers; and it also involves 
a reorganization and distribution of government 
functions and political units so as to achieve the 
maximum of economy and efficiency in the use of 
public funds. Furthermore, we must again empha- 
size the necessity of a continuously active, wise, and 
intelligent interest in and supervision of public ex- 
penditures on the part of rural and urban business 
and civic organizations in order to adjust public ex- 
penditures to the real needs of the public service. 


(1) Short term or temporary delinquency. The so- 
lution of the problem of short term tax delinquency 
is relatively simple. If the greater part of short term 
delinquency is due to faulty collection practice, the 
remedy obviously lies in the strict enforcement of 
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the law. For example, Hamilton County, Ohio, in- 
cluding the city of Cincinnati, has achieved a nation- 
wide reputation because of its success in tax collections. 
The treasurer of the county says: 

There is no mystery about the results that have been 
accomplished in Hamilton County. * * * The same results could 
have been accomplished elsewhere. * * * The plan is compara- 
tively simple: A statement is prepared showing year for 
year when the tax in question accrued and remained un- 
paid. This statement was sent to the taxpayer. If no 
remittance was received within a week’s time a letter was 
forwarded to the effect that unless remittance was received 
by a specified date the matter would be referred to the 
prosecuting attorney’s office.* Finally, if no attention was 
paid to this or one or two following letters, suit was im- 
mediately brought. The important point to be noted is 
that there is no deviation from this rule or the laws of 
Ohio. The Hamilton County treasurer also found that 
publication of delinquency lists had “electrical results.” 
Finally the treasurer ascribes the success in tax col- 
lection to the fact that “the taxpayers of Hamilton 
county realized thoroughly that penalties would not 
be removed, that the institution of a suit meant the 
institution of a suit, that the closing of the treasur- 
er’s books meant the closing of the books,—and that 
small home owners, farm or town property owners, 
were all subject to the same laws from which no 
treasurer could deviate in the slightest degree.” *° 

(2) Long term delinquency. The solution of the 
problem of absolute or permanent delinquency is far 
more difficult than in the case of temporary delin- 
quency for the reason that the causes are so inti- 
mately connected with the structure of the general 
tax system and general tax administration. In so 
far as long term delinquency has its roots in economic 
or general public fiscal conditions, the cure of such 
delinquency depends upon the reorganization of the 
tax structure and the regrouping of local political 
units and functions along lines which we have al- 
ready discussed in previous essays. 

In respect to specific tax collection procedure the 
special committee of the National Tax Association 
makes the following recommendations which may be 
of interest in promoting an interest in and a closer 
study of this important problem: The committee is 
of the opinion that the interests of the taxpayer and 
the government will be best conserved if the pro- 
cedure for the collection of taxes should be made as 
simple, regular, and undeviating as possible, for the 
reason that it is unfair to those taxpayers who pay 
promptly and without coercion to be compelled to 
pay for the delinquency of others; and because it-is 
unfair to those who are negligent to be encouraged 
in their negligence or to those in adverse circum- 
stances to be falsely reassured by lenient practice. 
Taxes would be less burdensome if it were generally 
recognized that they were being collected at the low- 
est possible cost and that no one was receiving 
favored treatment, and if the time of collection, 
while reasonably adjusted to fit the income flow of 
the taxpayer, were nevertheless fixed and certain. 

a. Barring extreme circumstances such as loss of 
income through causes which no one can control, 





* Edgar Friedlander, National Tax Conference Report, 1932, p. 61. 
6 Tbid., p. 65. 
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Remedies of Defrauded 
Creditors 








1. How long have you a right to rely on a 
financial statement in extending credit? 







2. When must debtor disclose a material 
change for the worse? 


3. When creditor has examined debtor’s books 
and business, how far has creditor a 
right to rely on a financial statement? 









4. Isa recorded chattel mortgage legal notice 
as against debtor’s statement which omits 
mention of the mortgage? 








5. Do you know the legal challenge against 
your customer’s financial statement if it 
is given at your desk, from his estimate 
or from memory? 








6. Do you know the forms for statements in 
use by the leading financial and mercan- 
tile institutions? 


Consult FIXEL ON FALSE FINANCIAL 
STATEMENTS for answers to the above. 
and hundreds of other vital questions. 


























Baker, Voorhis & Co., 
119 Fulton St., New York City. 
Please send me one copy of Fixel, Fase Finan- 
CIAL STATEMENTS for five days’ examination. At the 


end of that time I will either send you my check for 
$8.50 or return the book to you. 
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kindness is rarely done to a negligent or distressed 
taxpayer by permitting his unpaid taxes to accumu- 
late. The taxes must eventually be paid, and if the 
taxpayer is solvent he should be encouraged to obtain 
private credit; if he is insolvent, failure to sell his 
property will not save him from foreclosure to meet 
his obligations. In extreme cases, where there is a 
possibility that the taxpayer may be able to meet his 
obligations within a reasonable time, some extension 
in the time for payment of taxes on realty might be 
granted; but the extension should never be for an 
unduly long period. This extension privilege should 
never interfere with the proposed rule that procedure 
leading to ultimate loss of title because of tax delin- 
quency should be clearly defined, with specific time 
limits definitely enforced. 


b. The procedure in collecting property taxes 
should never be any more severe than in the case of 
collecting income taxes. Neither the taxing juris- 
diction nor the taxpayer should be led into the prac- 
tice of substituting tax liens for tax payments. 
Neither should the taxpayer be led by lax administra- 
tive procedure to look upon the government as a sort of 
convenient credit agency to carry him over a period 
of temporary inability to pay his taxes or to encour- 
age him to use his funds for some other purpose 
when tax payments are due. 


c. There should be a uniform model plan of tax 
collection throughout the United States in order to 
do away entirely with the present maze of traditions, 
historic safeguards, and legal technicalities that now 
confuse and delay tax collections in nearly every 
state. This uniform plan should provide a single 
course that would be short, clear, and certain. 


The uniform plan recommended by the committee 
is based upon the following principles: (a) That the 
whole business of tax payment should be promptly 
brought to definite termination by payment or fore- 
closure and transfer of clear title, rather than allowed 
to drag on by sale of liens, certificates, deeds, etc., 
with long and indefinite periods of redemption. (b) 
The law should forbid any extensions. (c) The col- 
lecting officer should be appointed, not elected. (d) 
A local bank or some other local collecting agency 
should be appointed as local receiver of taxes where 
required by convenience of the taxpayers. (e) Tax 
bills should be sent to every taxpayer, and the taxes 
of all jurisdictions be a lien on the particular parcels 
of real estate. (g) Personal property taxes should be 
a debt and represent a claim against any kind of 
property of the taxpayer, subject to limits of the juris- 
diction involved. (h) Payments of taxes in install- 
ments should be permitted, limited either to real 
estate alone or to personal. property the owners of 
which also own real estate.** 









37 National Tax Conference Report, 1932, p. 324. The model plan 


which follows this declaration of principles is quite technical and ol! 
chief interest to tax officials. 
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“Chapters in Public Finance,’ by Paul Studenski, Asso- 
ciate Professor of Economics, New York University, 162 
pages. Publisher, Ray Long & Richard R. Smith, Inc., 
New York. 


“Company Law and Business Taxes in Great Britain,” by 
Walter Jaeger, Chief, Section of European Law and Taxes, 
U. S. Department of Commerce. Trade Promotion Series 
—No. 147, 156 pages. Published by U. S. Department of 
Commerce. Obtainable from the Superintendent of Docu- 
ments, Washington, D. C. Price 15 cents. 


“Control of Local Finance through Taxpayers’ Associa- 
tions and Central Administration,” by Claude R. Tharp, 84 
pages. Publisher, M. Ford Publishing Co., Indianapolis. 
Price, $1. 


“Current Problems in Public Finance.” (Lectures pre- 
sented at National Conference on the Relation of Law and 
Business held under the Auspices of the School of Law 
and the School of Commerce, Accounts and Finance of 
New York University.) 391 pages. Publisher, Commerce 
Clearing House, Inc., 205 W. Monroe St., Chicago. Price 
—cash with order, $2.75; otherwise $3.25. 


“European Policies of Financing Educational Institutions 
—I France” (1933), by Fletcher Harper Swift. 179 pages. 
Publisher, University of California Press, Berkeley, Calif. 
Price, $1.75. [This study is the first of a series which will 
eventually comprise Volume 8 of the University of Cali- 
fornia Publications in Education. Countries whose finan- 
cial policies in education will be presented are Austria, 
Czechoslovakia, England, France, and Germany.] 


“Federal Income and Estate Tax Laws—Correlated and 
Annotated” (Fifth Edition), by Walter E. Barton and Car- 
roll W. Browning. 591 pages. Publisher, John Byrne & 
Company. Price, $15. 


“Federal Tax Handbook,” by Robert H. Montgomery. 
1,130 pages. Publisher, The Ronald Press Co., New York. 
Price, $7.50. 


“Federal Tax Procedure and Appeals,” by James Conlon. 
656 pages. Published by the author, 600 F. Street, N. W., 
Washington, D. C. Price, $10.00. 


“Konstam on [British] Income Tax.” Stevens and Sons, 
Sweet and Maxwell, London. 42s net. 


“Legal Provisions Affecting Real Estate Tax Delin- 
quency, Tax Sales, and Redemption” [Bulletin No. 48], by 
M. H. Hunter. 41 pages. Publisher, The University of 
Illinois, Urbana, Il. 


“1933 Cumulative Supplement to Federal Income Taxa- 
tion,” by Joseph J. Klein. Publisher, John Wiley & Sons, 
Inc., 1933. 1143 pages. Price, $6.00. 


“Motor Vehicle Taxation for Highway Purposes,” by 
C. H. Sandage, Ph. D. and R. W. Nelson, Ph. D. 109 
pages. Publication of University of Iowa. Price, $1. 
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“Property Tax Limitation Laws”. Contains “the evidence 
and the arguments for and against them by twenty-four 
authorities”. Edited by Robert M. Page of the Government 
Research Association and Glen Leet of the American 
Municipal Association, 92 pages. Published by Public 


Administration Service, 850 East 58th St., Chicago. Price 
75 cents. 


“Public Accounting Procedure—A Manual on Audits, 
Systems and Income Taxes,” by Lee McGinley, C. P. A. 
Publisher, Gregg Publishing Company, 270 Madison Ave- 
nue, New York. Price, $2.50. 






“Public Expenditures, Tax Burdens and Bonded Indebt- 
edness in Wisconsin and Neighboring States” [Illinois, 
Indiana, Michigan, Minnesota, New York and Ohio], by 
George Leland Leffler, Ph. D., Assistant Professor of Fi- 
nance, University of Toledo. 19 pages. Bulletin No. 4 
of the University of Wisconsin Bureau of Business and 
Economic Research. 


“Saving Taxes in Drafting Wills and Trusts,” by Joseph 
J. Robinson. 778 pages. Publisher, Vernon Law Book 
Company, Kansas City. Price $10.00. 


“Taxation Issues,” by M. Slade Kendrick, Assistant Pro- 
fessor of Economics and Rural Economy, Cornell Univer- 
sity. 147 pages. Harper & Brothers, New York. Price, $1. 


“Taxation of Foreign and National Enterprises”—series 
of studies of tax systems published by the League of Na- 
tions, which may be obtained from World Peace Founda- 
tion, 40 Mt. Vernon Street, Boston, Mass., at prices as 
noted in connection with the titles of each of the five 


volumes of the series which have been published, as fol- 
lows: 


“Taxation of Foreign and National Enterprises in 
France, Germany, Spain, the United Kingdom and the 
United States” (1932). 300 pages. Price, $2.50. 


“Taxation of: Foreign and National Enterprises of 
Austria, Belgium, Czechoslovakia, Free City of Danzig, 
Greece, Hungary, Italy, Latvia, Luxemburg, Nether- 
lands, Roumania and Switzerland” (1933). 467 pages. 
Price—Paper bound, $3.00; cloth bound, $3.50. 


“Taxation of Foreign and National Enterprises in 
British India, Canada, Japan, Mexico, Netherlands, East 
Indies, Union of South Africa, States of Massachusetts, 
of New York and of Wisconsin” (1933). 254 pages. 
Price—Paper bound, $2.00; cloth bound, $2.50. 


“Methods of Allocating Taxable Income” (1933), by 
Mitchell: B. Carroll. 219 pages. Price—Paper bound, 
$1.50; cloth bound, $2.00. 


“Allocation Accounting for the Taxable Income of 
Industrial Enterprises” (1933), by Ralph C. Jones. 78 
pages. Price—Paper bound, 60 cents; cloth bound, 
$1.10. 


“The Taxation of Motor Vehicle Transportation.” 196 
pages. Publication of National Industrial Conference 
Board, 247 Park Avenue, New York. Price, $2.50. 


“Taxes and Tax Trends,” .by Katherine A. Frederic. 144 
pages. A publication of The National League of Women 
Voters, 726 Jackson Place, Washington, D. C. Price 50 


cents. 


“The Federal Gift Tax,” by Kingman Brewster, James S. 
T. Ivins and Percy W. Phillips. Publisher, Clark Board- 
man Company, Ltd., 11 Park Place, New York. Price, $3. 


“The State Income Tax,” by Roy G. Blakey. 88 pages. 
Published by University of Minnesota Press. Price—paper, 
50¢; cloth, $1. 


“The Theory and Practice of Modern Taxation,” by 
Judge William R. Green. 266 pages. Publisher, Commerce 
Clearing House, Inc., 205 West Monroe St., Chicago. 
Price, $2.75. 
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DOMINION OF CANADA 


INCOME 
WAR TAX ACT 


1934 Edition 
ad 


AUTHORITATIVE—COMPLETE 


Since 1931, when the original issue of this 
pamphlet appeared, times have changed. 
Conditions have changed. The law has 
changed. Our pamphlet gives you the whole 
story. From carefully edited annotations 
you gain the details about the amendments: 
what the law was, what it became, what it 
is, and how, in terms of taxation periods, past 
or present, it applies. Obviously, informa- 
tion of this sort is indispensable. Well in- 
dexed and provided with a table of contents, 
the pamphlet combines a maximum of value 
in both content and organization. It is com- 
plete . . . covers 48 pages . . . and is handy 
to use. 


* 
SOME RECENT CHANGES 


Higher tax rates both for individuals and cor- 
porations in 1933 and 1934 . . . Consolidated 
returns for corporations allowed the first 
time . . . A special tax on interest and divi- 
dends paid by Canadians or Canadian cor- 
porations to non-residents Change in 
due date of information return from March 
31 to February 28 . . . etc. 


Price: $1 per copy 


Commerce Clearing House, Inc. 
205 West Monroe Street, 
Chicago, Illinois. 


[] We enclose our remittance of $ 
for —......................... copies of the 1934 edition 
of the Canadian Income War Tax Act. 


Please quote special price for 
(20 or more). 


Name 
Attention 
Address 

City and State 


April, 1934 


Taxation of Agricultural Income in the 
U.S.S.R. in 1933 


(Continued from page 180) 


“disfranchised” persons and not otherwise kulak, 
paid the agricultural tax at rates double those for 
poor and middle peasants. 

A kulak holding was defined by the Soviet of 
People’s Commissars, U. S. S. R., in Jzvestia, May 
22, 1929, as (a) one systematically employing hired 
labor; (b) possessing a farm equipped with motor 
power; (c) systematically selling uses of farm ma- 
chinery and leasing housing or business space for 
a rent; (d) engaged in trade, money-lending and 
whose income equaled $750 (in households of more 
than 5 members, in excess of $150 per capita). The 
law of 1933 introduced another criterion. Peasants 
who deliberately refused to fulfill their production 
plans and to sell stipulated quantities of produce to 
the state at fixed prices were classed as kulaks. Re- 
gional and territorial executive committees could 
add to the mentioned criteria when local conditions 
called for such action. 

Village soviets prepared the tax return as well as 
taxable income for kulaks. This was then consid- 
ered and discussed in an open assembly of collecti- 
vists and individual poor and middle peasants. The 
tax was a flat 350 rubles upon an income of 1000 
rubles or less. Rates upon income in excess of this 
amount are shown in Table VI. 


Table VI 
TAX RATES UPON INCOME OF KULAKS 
Taxable Income 
per household 
Over 1001-3000 rubles 


Over 3001-6000 rubles.......... 
Over 6001 rubles 


Tax per household 
350 r. + 50 K. per r. over 1001 rubles 
1350 r. + 60 K. per r. over 3001 rubles 
3150 r. + 70 K. per r. over 6001 rubles 


In addition to the agricultural tax, kulaks paid the 
Industrial Tax, the “self-tax” and the super-confis- 
catory tax for cultural needs of urban and rural 
localities, each of the latter amounting to 200 per 
cent of the levy on account of the agricultural tax. 


VI 

The administration of the tax was left to raion 
executive committees and village soviets. Local 
Communist party organizations, Communist Youth 
and the personnel of educational institutions were 
mobilized to assist district executive committees, dis- 
trict tax collectors and village soviets in enforcing 
the class principle, the “red” thread which runs 
through all Soviet legislation. “The agricultural 
tax in 1933 was used _ as a weapon to ‘liquidate’ 
kulaks as a class, with all consideration of those 
changes in kulak strategy and sabotage which have 
appeared in recent years.” ?® 

The estimated yield from the agricultural tax was 
500 million rubles. The revenue was apportioned 
between village (not less than 20 per cent), district, 
territorial, regional and autonomous republic bud- 
gets. Collectives paid 225 million rubles ; individual 
poor and middle peasants and kulaks paid the dif- 
ference.’® 


before IV Session of the All-Russian Central Executive Committee. 
a ale Zhizn, January 3, 1934. 
"Loc. cit. 








